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LIST  OF 


SECTIONS  ADDED  AND  AMNDED, 


1873-4. 


CODE  OF  CIVIL  PROCEDURE. 

The  following  sectious  were  amended  or  added  to  the  Code  of  Civil  Procedure  by 
the  Commissioners'  Bill,  approved  March  24,  to  take  effect  Jnly  iRt,  1874.  being 
Chapter  383  of  Laws  of  1873-4  : 

$$  9,  11,  17,  26,  43,  76,  85,  97,  117,  N.  S.  119,  125,  152,  161,  N.  S.  188,  200,  N.  S. 
2G2,  ^04,  214.  215,  217,  226,  227,  269  (276  repealed  by  Act  March  30),  284,  287.  296, 
299,  317,  336,  337,  339,  340,  341,  N.  S.  3t8,  370,  372,  376,  377,  380,  381.  38'^  387. 
405,  406,  409.  410,  411,  413.  41G,  437,  440.  N.  S.  442.  443.  448,  465,  469.  473,  N.  S. 
476,  479,  481,  482,  494,  503,  537,  538  (539  repealed  by  subsequent  Act),  655,  556,  592, 
601,  602,  627,  631.  632,  635,  646,  650,  651,  658,  659,  660,  661.  N.  S.  (J62,  663,  670,  671. 
675,  684,  691,  692,  695,  696,  703,  755,  764,  787,  790,  N.  S.  810,  813,  814,  816.  817,  818, 
819,  820,  821,  822,  823,  H24,  8-26,  832,  843,  845,  848,  862,  893,  911,  924,  940.  942,  946, 
948,  950,  951,  952,953,  957,  966.  969,  971,  997,  1000.  1012.  1013,  1033,  1054.  N.  8. 
1059, 1067.  1084.  1094,  1097,  1108,  1161,  1162,  1164,  1166, 1167,  1171,  1174,  N.S.1179, 
1185,  1197,  1204,  1205,  1206,  1238,  1239,  1244,  1300. 1304,1306, 13U7.  1328, 1333,  1340, 
1384,  1394,  1396,  N.  S.  1407,  1460,  1468,  1474,  1475,  1476,  1478,  1493,  1494,  1496, 
1500,  N.  S.  1513,  1516,  1518,  1519,  1523,  1525,  1526,  1536,  1537,  1539,  1561,  1601. 
1634,  1637.  1639,  1640,  16G8,  1698,  1704,  1718,  1719,  N.  S.  1722,  1737,  1747,  N.  8. 
1766,  1798,  1828,  1829,  1830.  1833,  1848,  1851,  1855,  1880,  1893,  1901.  1906,  1908, 
1918,  1920,  1923.  1924,  1926,  1931.  1932,  1936,  1940,  1944,  1946.  1948,  1950,  N.  8. 
1951,  1969.  1970,  2011,  2013,  2014,  2024,  2077,  £084,  2085,  2086,  2087,  20^8,  2094, 2101 
N.  8.  2104. 

The  following  sections  were  repealed  by  the  same  Act: 

H  162,  521,  798,  1479,  1480,  1481,  1482,  1583,  1484,  1546,  1559,  1949. 

The  following  sections  were  amended  or  added  to  the  Code  of  Civil  Procedure  by 
distinct  Bills,  forming  distinct  chapters  of  the  Laws  of  1873-4,  as  stated  in  the 
column  on  the  left  of  the  page  : 

Ktunber  of  Sectton.         Date  of  Approval.  When  in  Effect.                 Chapter  of  Lavra^ 

Sec.        50 March  30 Immediately 075 

Sec.       115 February'  28. .     Immediately 150  . .    .  . 

Sec.      270 March  30 July  1...^ 591    .... 

Sec.       271  ....March  30 July  1 591 

N.  S.     272 March  30 July  1 591 

N.  S.     273 March  30  July  1 591 

N.  S.     274 March  30 July  1  591 

Sec.       276 March  18 Sixty  days 306    

Sec.      276....  March  30 Siitv  davs 587 


IV 


AMENDED  SECTIONS — CIVIL  PROCEDUBE. 


Number  of  Section.         Date  of  ApproTal.  When  in  Effect.  Chapter  of  Laws. 

Sec.      529 March  30 Immediately 624 

Sec.      539 March  30 Immediately 636 

Sec.      845.    ...March  28 Sixty  days 523 

Sec.      849 March  28 Siity  days 523 

Sec.      949 February  16 Immediately .    90 

Sec.     1183.    . .  March  30 Sixty  days 586 

Sec.    1187 March  30 Sixty  days 586 

N.  S.  1192 March  30 Sixty  days 586 

N.  S.  1193 March  30 Sixty  days 586 

Sec.     1194 March  30 Sixty  days 586 

Sec.     1195 March  30 Sixty  days 586 

N.  S.  1196 March  30 Sixty  days 586 

N.  S.  1279 March  13 Sixty  days 246 

Sec.     1505 March  28 Immediately 521 

Sec.     1616 March  24 Immediately 396 

Sec.    1618 March  24 Immediately 396 


POLITICAL  CODE. 

The  following  table  shows  the  sections  amended  and  added  to  the  Political  Code, 
with  the  date  of  approval,  the  time  at  which  they  take  effect,  and  the  chapter  of  the 
laws  of  1873-4  by  which  they  were  amended.  Chapter  610  was  the  Commissioners 
Bill,  which  takes  effect  the  first  Monday  of  Jaly  (July  6th),  and  with  reference  to 
other  Acts  of  this  Session  is  to  be  construed  as  if  it  had  passed  on  the  first  day  of 
the  Session. 


Section*       Approved. 

9 March  13 

11 March  13 

17 March  13 

162 February 

194 March  13 

236...    .March  13 

274 March  13 

301 March  13 

334 March  13 

335 March  13 

337  N.S  March  13 
437...  .March  13 
443  N.S.  March  13 

595 March  13 

596 March  13 

596  ....  March  80 

602 March  13 

002  ....March  30 
610  ..  .March  13 
611...  .March  13 
610  ....  March  28 

617 March  28 

622 March  13 

633  N.S.  March  12 

656 March  30 

737 March  13 

777 March  13 


EfllBct.         Chapter 
of  LawB. 

..    ..July  6 610 

July  6 610 

July  6 610 

4..     Immedi'ly...  61 

July  6 610 

610 
610 
610 
610 
610 
610 
610 
263 
610 
610 


July  6 

July  6 

July  6 

July  6 

July  6 

July  6 

July  6 

Immedi*ly . 
July  6  . , . . 
July  6 


Sixty  days.. 621 


.July  6, 

July  2 

July  6 

.  July  6   .    . , 

Immedi'ly 

.  Imm<*di'ly, 

.July  6 

Sixty  days, 
Immedi'ly 

July  6 

July  6 


610 
,668 
610 
610 
519 
519 
610 
256 
6-J5 
610 
610 


Section,       Approred. 


777 ... . 

778.... 

779... 

780     .. 

781.... 

781.... 

782N.S. 

791.... 

795.... 

798.... 

843  N.S. 

926... 

955  ., 

986... 
1032 . . . 
1097 . . . 
1 106 . . 
1109... 
1113... 
1114... 
1115... 
1116... 
1117... 
1131... 
1132... 
1142... 
1144  .. 


March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 

March 


24 

24 

24. 

24 

24. 

13. 

24 

13. 

13. 

16. 

13. 

13. 

30. 

27. 

13 

13 

13. 

13. 

13 

13 

13. 

13 

13. 

13 

13. 

13. 

13. 


Eifhct.       C9iapter 
of  Laws. 

Immedi'ly..  393 
.Immedi'ly..  393 

Immedi'ly..  393 
.Immedi'ly..  393 

Immedi'ly..  393 
.July  6 610 

Immedi'ly..  393 

July  6 610 

.July  6 610 

.Immedi'ly  .276 
.July  6 610 

July  6 610 

.Sixty  days.. 590 

.July  6 489 

.July6  610 

.July  6 610 

.July6 610 

.July  6 610 

.Julv6 610 

July*; 610 

July  6 610 

.July  J 610 

.July  6 610 

.July  6 610 

.Joly  6 610 

.July  6 610 

July  6   610 


AMENDED  SECTIONS — POLITICAL. 


Section.   Approved. 


1149 
1160 
1174 
1191 
1197 
1198 
1227 
1239 
1-253 
1254 
1255 
12151 
1262 
1264 
1279 
1357 
1386 
138S 
1398 
1415 
1425 
1432 
1435 
1474 
1475 
1489 
1494 
1496 
1497 
1503 
1504 
15a5 
1507 
1521 
1532 
1533 
1543 
1544 
1548 
1549 
155) 
1551 
1552 
1552 
1560 
1561 
1564 
1577 
1578 
1579 
1593 
1595 
1599 
16(10 
1602 
1611 
1612 
1617 
16-20 
1621 
1623 


N.S 


N.S 


N.S 

N.S 
N.S 

N.S 


N.S 
N.S 


March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
.March 
March 
March 
March 
March 
Mnrch 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
.  March 
March 
ilarch 
March 
March 
.  March 
.  March 
.  March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 


13 

13 

13, 

13. 

26. 

13. 

13. 


Effect. 

July  6, 
.July  6 
.July  6 
.July  6 
.July  6 
.July  6 
.July  6 


13 July6. 

13 July  6 

13 July 

13  .     .  July 

13  Julv 

13 July  6  ... 

13 July  6... 

13 Sixtvdays 

26  July  6.,.. 


6 
G, 
6 
6 


13 JulvG 

13  Iuly6.... 

13. . .    ..July  6    ... 
13     .    ..July  6.... 

13 July  6   ... 

13 July  6 

13 JulvG   ... 

13   JulyG.... 

13 July  6   ... 

30 Immedi'ly 

30 Immedi'ly 

30 Immedi'ly 

30 Immedi'ly 

30 Immedi'ly 

30 Immedi'ly 

30 Immedi'ly 

30 Immedi'ly 

13  Immedi'ly 

28 Immedi'ly 

13. Immedi'ly 

28 Immedi'ly 

28 Immedi'ly 

28 Immedi'ly 

28 Immedi'ly 

28 Immedi'ly 

13 Immedi'ly 

28 Immedi'ly 

13  Immedi'ly 


28...   .  Immedi'ly 

28 Immedi'ly 

2H  .    ...Immedi'ly 
2S   ..    .Immedi'ly 

28  Imm.di'lv 

2S Immedi'ly. 

13 Immedi'ly 

2S..    ..   Immedi'ly 

2S Immedi'ly. 

28 Imjnedi'ly. 

28 Imme.li'ly. 

28 Immj'di'ly 

28 Immedi'ly. 

13 Immedi'ly 

28 Immedi'ly. 

28 Immedi'ly. 

28 Immedi'ly. 


Chapter 
of  Lawe. 

.610 
.610 
.610 

610 
.456 

610 
.610 
.610 
.610 
.610 
.610 
.610 

610 
.610 
.246 
.456 

610 
.610 
.610 
.610 
.610 
.610 
.610 
.610 
.610 
.620 
.620 
.620 
.620 
.620 
.620 
.620 
.  020 

263 
.543 
.263 
.543 
,543 
.543 
.543 
.543 
.263 
.543 
.263 
.543 
.543 
.543 
.543 

543 
.543 
.263 

543 
.543 
.513 
.543 
.  543 
.  543 
.  263 
.  543 
.543 
.543 


Section,       Approved. 


Effect. 


Chapter, 
of  Laws 


634 
635 
636 
638 
640 
663 
665 
669 
686 
696 
700 
701 
702 
712 
717 
741 
746 
747 
748 
749 
750 
751 
752 
753 
770 
772 
773 
775 
777 
790 
791 
792 
817 
818 
838 
842 
842 
«45 
846 
847 
848 
849 
850 
851 
852 
858 
858 
859 
867 
868 
869 
870 
871 
874 
935 
936 
240 
2255 
2295 
2300 
2619 


N.S 
N.S 


M£lrch28 Immedi'ly    543 

...  March  28 Immedi'ly . .  543 

March  28 Immedi'ly . .  543 

March  28 Immedi'ly.  543 

N.S.March  13 Immedi'ly.  .263 

March  28 Immedi'ly . .  543 

March  28 Immedi'ly.  .543 

March  28 Immedi'ly    543 

. ..    .March  28 Immedi'ly.  .543 

March  28 Immedi'ly .  543 

March  28 Immedi'ly.  .543 

March  28 Immedi'ly .  543 

.  March  28 Immedi'ly     543 

March  28 Immedi'ly . . 543 

. March  28 Immedi'ly . . 543 

March  2^. .    . .  Immedi'ly . . 543 
March  28.   ...   Immedi'ly.  .543 

March  28 Immedi'ly. .  543 

March  28 Immedi'ly.  .543 

March  28 Immedi'ly.  .543 

,  March  28 Immedi'ly  .  543 

,  March  28 Immedi  'ly .  643 

March  28 Immedi'ly . .  543 

March  28 Immedi'ly.  .543 

Murch  28. .         Immedi'ly . .  543 

March  28 Immedi'ly . .  543 

March  28 Immedi'ly.  543 

March  28 Immedi'ly.  .543 

March  28 Immedi'ly.  .543 

March  28 Immedi'ly.  .543 

March  28 Immedi'ly .  .543 

March  28 Immedi'ly  .  543 

March  28 Immedi'ly.  .543 

March  28. Immedi'ly.   543 

March  28 Immedi'ly . .  543 

March  28 Imuiedi'ly .  .543 

March  13 Immedi'ly . .  263 

.March  28 Immedi'ly.  .543 

.  March  28 Immedi'ly . .  543 

March  28 Immedi'ly .  .543 

March  28 Immedi'ly.  .543 

.  March  28 Immedi'ly .   543 

.  March  28 Immedi'ly . .  543 

.  March  28 Immedi'ly     543 

. March  28 Immedi'ly . .  543 

March  28 Immedi'ly.  549 

March  13 Immedi'ly.  .263 

,  March  28 Immedi'ly . .  543 

March  28 Immedi'ly. . 543 

.  March  28 Immedi'ly . .  543 

.  March  28 Immedi'ly . .  543 

.  March  13 Immedi'ly  .  263 

March  28 Immedi'ly .  543 

March  28 Immedi'ly  .543 

March  13 July  6   610 

March  13 July  6 610 

.March  18 Immedi'ly . .  330 

March  13 JulyG 610 

March  13 July  6 610 

.March  13 JulyO 610 

March  30 Sixty  days    617 


N.S 


N.S 
N.S 
N.S 
N.S 
N.S 
N.S 
N.S 
N.S 


N.S 
N.S 
N.S 
N.S 


VI 


AMENDED  SECTIONS— POLITICAL. 


Bection.       Approved. 


2620 . 

. . .  March  30 

2631. 

>lftrch30..    .. 

2647. 

March  30 

2648. 

March  30 

2649. 

March  30 

2650. 

....March  30 

2653 . 

....March  30 

2654  N.S.Mrtrch  13 

2657. 

March  30 

2658. 

March  30 

2659. 

March  30 

2660 

March  30 

2661 . 

....March  30 

2762 . 

March  30 

2634. 

March  30 

2685. 

....March  30 

2687. 

March  30 

2688. 

March  30 

2698. 

March  30 

2704 . 

March  30 

2706. 

March  30 

2707 

. .     March  30 

2708. 

March  30 

2714 

March  30 

2724 

....March  30 

2725. 

. . . .  March  30 

2726 . 

...March  30 

27-29. 

....Mr.rch30 

2731 

March  30 

2732 . 

March  30 

2743 

...March  30 

2746 

....March  30 

2747. 

....March  30 

2754 

...March  30 

2755 

. . .  .  March  30. .      . 

2832  : 

N.S.March  30 

2950 

....March  13 

2952 

....March  13 

2953 

.Repealed by  Chap.  610 

2954 

...March  13 

2958 

....March    7 

2961 

....March  13 

3('09 

....March  23 

3010 

....March  23 

3076 

....March  13 

3136 

....March  13 

3172 

....March  13 

3292 

....March  30 

3341. 

...March  13 

3364 

....March  24 

3364 

...March  )3 

3380 

....March  13 

3382 

March  10 

3441 

....March  28 

3443 

....March  28 

3445 

....March  28 

3un 

March  13 

3449. 

....March  13 

3451 . 

March  13.   ... 

3452 

.  March  13 

3156 

...March  13 

Effect.       Chapter 
of  Laws. 

Sixty  days  .617 
Sixty,  drtj's.  .617 
Sixty  days  .617 
Sixty  days.  .617 
Sixty  days  617 
Sixty  days  .617 
Sixty  days.. 6 17 

July  6  610 

Sixty  days  .617 
Sixty  days.  .617 
Sixty  days.  .617 
Sixty  days..  61 7 
Sixty  days.. 6 17 
Sixty  days.  .617 
Sixty  day.s..617 
Sixty  days  617 
Sixty  days  617 
oixty  days.  .617 
Si Uy days.  617 
Sixty  days  617 
Sixty  days.. 617 
Sixty  days.  .617 
Sixty  days.. 6 17 
Sixty  days.. 6 17 
Sixty  days  .617 
Iinmedi'ly  .664 
Sixty  days.. 6 17 
Sixty  days.. 617 
Sixty  days.. 61 7 
Sixty  days.  617 
Sixty  da  vs..  6 17 
Sixty  days  .617 
Sixty  days  617 
Sixty  days  617 
Sixty  days.  617 
Immedi'ly.  589 

July  6 610 

July  6 610 

.  See  N.S.  2932. 

July  6 610 

Immcdi'ly  .201 

July  0 610 

Immedi'ly.  .364 
Immedi'ly..364 

July  6 610 

July  6 610 

July  6 610 

Immcdi'ly.  .635 

July  6  610 

Immedi'ly..  408 
July  6  ....  610 

July  6  010 

Immedi'ly..2-23 
Immedi'ly  5'26 
Immedriy  r,26 
Immedi'ly.  .52(» 
July  6...',  ..610 

July  6 610 

Julys CIO 

July  6 610 

July  6 610 


8ectioii,       Approved. 


Effect. 


Chapter 
of  Laws. 


3457 
3459 
3461 
3462 
3464 
3466 
3475 
347r, 
3177 
3 182 

:i489 

3490 
3503 
3514 
3518 
3574 
3617 
36:10 
3632 
3)51 
3663 
36S0 
3693 
3(596 

369;; 

3713 
3717 
3719 
3730 
3732 
3737 
37:^8 
3773 
378t) 
3781 
37.S5 
3788 
378.) 
3S11 

3812 

3813 

3814 

3S15 

3816 

3820 

3823 

3S29, 

3839 

3840 

3841 

3'<43 


N.S, 

N.S. 

N.S 


N.S 

N.S 


N.S 
N.S 
N.S 
N.S 
N.S 
N.S 


38  45 
3846 
3S47 
3854 
3^57 
38  ■)8 
3S60 
3S62 
3866 
3897  N.S 


March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
.March 
March 
M.irch 
Mirch 
March 
March 
March 
Miirch 
March 
Iklarch 
Mirch 
March 
March 
March 
March 
March 
M<irch 
March 
March 
Miirch 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
Marcli 
March 
Manrh 
March 
March 
March 
,  March 


14. 

13. 


13. 
13. 
13. 
13. 


13. 

13. 

13. 

16. 

13. 

13. 

13. 

13.. 

13. 

30. 

3J. 

24. 

24.. 

•24. 

30., 

30. 

24. 

24. 

30. 

30. , 

.MO. 

13. 

2L 

24. 

24. 

24. 

24. 

24. 

24. 

24. 

13. 

24. 

24. 

24. 

24. 

24. 


24...  . 
24..    . 

24 

24.   ... 

24 

30. .      . 

30 

30 

30..  .. 
30. .  . 
30.  .  . 
30..    .. 

30 

3(»..    .. 

30 

30 

30 

30. . . 
24.     .. 


July  6 

July  6 

.July  6  .... 
.July  6 

July  6 

.July  6  .... 
.July  6 

.July  6   

.July  6 

Immedi'ly 

.July  6 

.July 6   .... 

.July  6 

.July  6 

.July  6   

.July  6  .  . 
.Immedi'ly. 
.Immedi'ly. 

Immedi'ly. 
.Immedi'ly. 
.Sixty  days. 
.  Sixty  days . 
.  Immedi'ly. 
.Immcdi'ly. 
.Immcdi'ly. 
.Immedi'ly. 
.Sixty  days. 
.Immedi'ly. 
.Immcdi'ly. 

Immedi'ly. 
.  Immedil'}'. 
.Immedi'ly. 

Immedi'ly. 
.immedi'ly. 
.Immjuli'ly, 
.Immedi'ly. 

July  () 

.Immedi'ly. 

.Immedi'ly. 

.  Immedi'ly 

.Immcdi'ly 

.Immedi'ly. 

-Immedi'ly. 

Immedi'ly. 

Immcdi'ly. 
.Immedi'ly. 
.Immedi'ly. 

Immedi'ly. 
.Immedi'ly. 
.Immedi'ly 

Immedi'ly 

Immedi'ly 
.  Immedi'l}' 
.Immedi'ly. 
.Immedi'ly 

Immedi'ly. 
.Imuiedi'ly. 
.Immedi'ly. 
.Immedi'ly. 
.Immedi'ly. 
.Immedi'ly. 


.610 
.610 
.610 
.010 
610 
.610 
610 
.610 
610 
.277 
.610 
.610 
610 
.610 
.610 
.610 
.613 
.392 
.392 
.392 
.662 
.662 
392 
.392 
.643 
.643 
.662 
.263 
.392 
.392 
.392 
.392 
.  392 
.392 
.392 
.392 
.610 
.392 
.392 
.392 
.392 
.392 
.392 
.392 
.392 
.392 
.392 
.679 
.079 
679 
679 
679 
679 
.679 
.679 
.679 
.679 
.679 
.679 
.644 
.392 


AMENDED  SECTIONS — POLITICAL — PENAL.  Vli 


Section,        Approved.  Effect.         Chapter      Section.        Approved.  Effect.        Chapter 

of  Laws. 

3898  N.S.March  24 Immedi'lv . . 392 

3899  N.S.Mftrch  24 Immedi'ly.  .392 


of  Laws. 

•1017  N.S. March  18 Immedi'ly.  .317 

4079...    .March  13 July  6  ..    ..610 

4Hi9 Dec.  22 Immedi'ly..     8 

4120 March    3 Immedi'ly.  .165 

4122 March  13 Jnly  6 610 

417S..    ..March  13 July  6 610 

4345  N.S  February 28.. .  .Immedi'ly.  .159 

4346  N.S .February  28,   .  .Immedi'ly     159 

4347 Febniarv  28. . . .  Immedily    159 

4369 March  13 July  6 610 

4370 March  13 July  6 610 

4374 March  13 July  6 610 

43.S6   . . .  .March  16. .    . .  July  6 610 

4457  N.S.March  13 July  6 610 


3900  N.S.March  24 Immedi'ly . .  392 

3921 March  16 Immedi'ly     2t<4 

3922  .    .  .  March    7 Immedi'ly . .  202 

3953 March  30 Sixty  days . .  672 

3973  . . .  .March  13 July  6. .'. .  .  .610 

:yr77 March  13 July  «i 610 

3977 March  30 Imiiiedi'lv  .593 

3978 March  13..    .     July  6. .  .\  .  .610 

3981 March  13 July  6 610 

3985  .    ..March  13 July  6 610 

3985. .    .  .March  30 Immedi'lv.  .r)93 

4001....   March  24 Immedi'ly.   410 

4047  N.S.March  13 July  6 6l0 

The  following  sections  of  the  Political  Code  were  repealed: 

Sec.  1161,  in  effect  July  6;  1493,  1498,  1499  and  1500,  in  effect  May  30;  1547,  1618, 
1776,  in  effect  March^8;  1542,  1756,  1845,  1846,  1847, 1848,  in  effect  March  13;  2645, 
2646,  2651,  2652,  2686,  in  effect  April  29;  2953,  in  effect  April  6;  2955.  2967,  in  effect 
July  6;  3399,  3400,  3401,  3402,  3403,  3419,  in  effect  January  19;  3418.  3419.  3420, 
3421,  in  effect  March  28;  3757,  in  effect  December  23;  3801,  3859,  in  effect  March 
30;  4358  to  4365  incluBive,  in  effect  March  2S. 

PENAL      CODE. 

The  following  sections  were  amended  or  added  to  the  Penal  Code  by  the  Commis- 
sioners' Bill,  approved  March  30th,  to  take  effect  July  1st,  1874,  being  Chapter  614 
of  Laws  of  1873-4: 

$$  7,  26, 43, 52, 65,  70, 95,  96,  116, 137, 138,  177, 182.  N.  S.  185,  189,  203,  212,  227,  228, 
243,  245,  248,  266,  311,  316,  N.  S.  317,  348,  349,  370,  371,  379,  381,  N.  S.  400,  481. 
482,  602,  N.S.  654, 675,  N.S.  078, 844,  896.  897,  903,  954, 967,  969,  971,  972,  985,  1025, 
1028,  1029,  1048,  1052,  1070,  1073,  1074,  1076,  1078.  1083,  1093,  1131,  1138,  1151, 
1158.  N.  S.  1167,  1170,  1171,  1174,  1180,  1191,  1207,  1243,  1288,  N.  S.  1289,  1322. 
1323.  1357,  1368.  1370.  1429,  1445,  1449,  1473,  1570. 

The  following  sections  were  bepkaled  by  the  same  bill :  $  $  151,  152,  582,  1079, 
1080,  1084,  1085. 

All  provisions  of  laws  inconsistent  with  the  provisions  of  this  Act  are  repealed, 
except  as  to  offenses  committed  before  this  Act  takes  effect,  and  to  such  offenses, 
and  for  the  punishment  of  parties  guilty  thereof,  the  repealed  provisions  shall 
continae  in  force. 

This  Act  shall  take  effect  on  the  first  day  of  July,  1874. 

The  following  sections  were  amended  or  added  to  the  Penal  Code  by  distinct  bills, 
forming  distinct  chapters  of  the  laws  of  1873-4,  as  designated  in  the  column  on  the 
left  of  the  page: 

Number  of  Spction.         Date  of  Approval.  When  in  effect.  Chapter  of  Lawa. 

Sec.         17 March  7 Sixty  days. 196 

N.S.      62 March  23 Sixty  duj^H 379 

N.S.      89 March30 Immediately 673 

Sec.       190 March  28 Immediately 508    

Br 

Sec.       297 March  30   Immediately 657 

Sec.       306 March  10 Sixty  days 221 

Sec.       306 March  30 Sixty  days 628 

Bepeallng  Act  of  liarch  10th. 


Vlll  AMENDED  SECTIONS — PENAL — CIVIL. 

Nnmber  of  Section.       Date  of  Approvftl.  When  In  effect.                 Chapter  of  Laws. 

Sec.      307 MarchlO Sixty  days 221 , 

Sec.      307 MarchSO Sixty  days 628 

Sec.      336 March  24 Sixty  days 409 

Sec.      397 March  26 Immediately 438 

N.  S.    400 February4 Sixty  days 55 , 

Sec.      466 March    3 Immediately 178 

Sec.      496 February  28   Immediately 151 

Sec.      632 March  18 Immediately 305 

Sec.      634 March  30 Immediately 651 

Sec.      795 March    7 Sixty  days 229 

Sec.     1205...    .March    7 Sixty  days .196 

Sec.     1446 March    7 Sixty  days 196 

N.  S.  1587....  February  24 Sixty  days 125 


CIVIJL.     CODE. 

The  following  sections  were  amended  or  added  to  the  Civil  Code  by  the  Commis- 
sioners' Bill,  approved  March  30,  to  take  effect  July  1,  1874,  being  Chapter  612  of 
the  Laws  of  1873-4: 

$  $  14,  19,  33,34,  35,  36,  38,  39,  47,  50,  58,  61,  62,  69,  72,  73,  76,  82,  83,  90,  91,  92, 
100,  102, 118, 119, 123, 124, 130,  146, 147, 148, 159,  166, 167, 174,  175,  176,  194, 197,  212, 
N..S.  215,  222,  223,  228,  241,  243,  246,  249,  255,  284,  285.  286,  287,  290,  292,  296.  297,  . 
301,  303,  304,  306,  307,  313,  316,  322,  326,  331,  336,  348,  359,  360,  388,  393,  401,  427, 
428,  441,  444,  447.  491,  498,  505,  506,  507,  510,  512,  514,  521,  649,  598,  639,  670,  671, 
710,  755,  762,  766,  770,  774,  775,  802,  822,  N.  S.  827.  830,  832,  853,  857,  858,  860,  867, 
869,  953,  960,  891, 1013,  1019, 1053, 1110, 1112, 1114, 1151, 1161.  1170, 1183,  1188, 1199, 
N.  S.  1207, 1237,  1238,  1239,  1241,  1257,  1261, 1262,  1263, 1265, 1273,  1283,  1285, 1289, 
1312,  1332,  1333,  1343,  1358,  1359,  1360,  1367,  1376,  1384,  138G,  1401,  1428,  1479, 
1488.  1512,  1521.  1524,  1533,  1542,  1624,  1697,  1698,  1731,  1739,  1741,  1774,  1798, 
1840,  1914,  1915,  1917,  1920,  1941,  1942,  1949,  1981,  1984,  1988,  2079,  2120,  2121, 
2161.  2162,  2468,  2172,  2174,  2176,  N.  S.  2177,  2183,  2196,  2200,  N.  S.  2204,  2375, 
2377,  N.  S.  2385,  2462,  2466,  2467,  2468,  2469,  2470,  N.  S.  2558,  N.  S.  2583,  2605, 
2609,2617,  2618,  2629,  2633.  2642,  2681,2683,  2707,  2711,2712,  2745,  2773,2839, 
2913,  2924,  2930,  2934,  2935,  2941,  2952,  3001,  3009,  3100,  N.  8.  3116,  3131,  3176, 
3186,  3199,  3300,  3336.  3356,  3380,  3384,  3423,  3457,  3479,  3480. 

And  the  following  sections  were  kepealed  by  the  same  bill  : 

$  $  15,  16,  17,  28,  30,  31,  299,  402,  541,  646,  648,  848,  849,  850,  851,  854,  855,  861, 
862,  868,  878  to  946  inclusive,  947, 1060, 1163.  1271, 1284, 1286, 1294,  1385,  1513, 1658, 
1669,  1672,  1732,  2065,  2122,  2710,  2752,  2937,  2949,  2951,  3121,  3165,  3262,  3386, 
3393,  3453,  3454,  3455,  3456. 

For  repealing  clause,  construction,  etc.,  see  provisions  following  section  3932. 

The  following  sections  were  amended  or  added  to  the  Civil  Code  by  distinct  bills, 
No.  of  Section.  Date  of  Appzx>Tal.  Takes  effect.  Chapter  of « Laws. 

419 March  30 Sixty  days 623 

449 March  30 Sixty  days 623 

450  N.S March  30 Sixty  days 623 

451  N.  S March  30 Sixty  days 623 

514 March  28 Sixty  days 524 

574 March  18 Immediately 318 

1165  N.  S. . . . ., March  11 Sixty  days 244 

1275 .' Jan'y    29 Sixty  days 43 

1313 March  18 Immediately 304 


AMENDMENTS 


TO  THE 


CODE  OF  CIVIL  PROCEDURE, 

ENACTED  AT  THl?  TT^ENTIETH  LE6I8LATIVB 

SESSIOH,  im-i. 


UKLttS  OTHEBWIBE  STATED  AT  THE  CLOSE  OF  THE  SEOTlCy,  TKZSX 
AHSNDUENTS  TAKE  EFFECT  JULT  Ist,  1871. 


8.    Caalfield  t.  Doe,  45  Cal.  222. 

8.  When  on  pending  actions  proceedings  hare  been  taken  prior 
to  the  taking  e£fect  of  the  Code,  their  sufficiency  must  be  determined 
by  the  laws  in  force  at  the  time.    Gaufield  y.  Doe,  45  Cal.  223. 

9.  When  a  limitation  or  period  of  time  prescribed  in  T.<»>t#.#«.^ 
any  existing  statute  for  acquiring  a  right  or  barring  a  ^^to* 

remedy,  or  for  any  other  purpose,  has  begun  to  run 
before  this  Code  goes  into  effect,  and  the  same  or  any 
limitation  is  prescribed  in  this  Code,  the  time  which 
has  already  run  shall  be  deemed  part  of  the  time  pre- 
scribed  as  such  Umitation  by  this  Code. 

1  6 


* 


*   «• 


•  •   • 


ggll-17 


Code  op  Civil  Pbocedube,  1873-4. 


Holidftyi. 


U.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Mon- 
day following  is  a  holiday. 


Taring  do> 
fined. 


Pitipertj 
daflued. 


Reftl  prop- 
erty. 


Pereonel 
property. 

Month. 

• 

Will. 
Writ. 


17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present ;  words  used 
^  in  the  masculine  gender  include  the  feminine  and  neu- 
ter; the  singular  number  includes  the  plural,  and  the 
plural  the  singular  ;  the  word  person  includes  a  corpor- 
ation as  well  as  a  natural  persc^p ;  writing  includes 
printing  ;  oath  includes  affirmation  or  declaration,  and 
every  mode  of  oral  statement,  under  oath  or  affirmation, 
is  embraced  by  the  term  '*  testify,"  and  every  written  one 
in  the  term  **  depose ;"  signature  or  subscription  in- 
cludes mark,  when  the  person  cannot  write,  his  name 
being  written  near  it,  and  witnessed  by  a  person  who 
writes  his  own  name  as  a  witness. 

The  following  words  also  have  in  this  Code  the  sig- 
nification attached  to  them  in  this  section,  unless  other- 
wise apparent  from  the  context : 

1.  The  word  **  property"  includes  both  real  and 
personal  property; 

2.  The  words  **real  property"  are  co-extensive  with 
lands,  tenements  and  hereditaments ; 

3.  The  words  **  personal  property"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word  ^'  month"  means  a  calendar  month,  un- 
less  otherwise  expressed ; 

5.  The  word  **  will"  includes  codicils  ; 

6.  The  word  "  writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  Court 
or  judicial  officer,  and  the  word  "process"  a  writ  or 
summons  issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "  State,"  when  applied  to  the  different 
parts  of  the  United  States,  includes  the  District  of 
Columbia  and  the  Territories  ;  and  the  words  **  United 
States"  may  include  the  District  and  Territories. 
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28.    An  obligation  is  a  legal  duty,  by  which  one  ^SSS?''" 
person  is  bound  to  do  or  not  to  do  a  certain  thing,  and 
arises  from : 

1.  Contract;  or 

2,  Operation  of  law. 

33*  Power  of  Judiciary  to  declare  statate  unconstitiitional.  8.  & 
y,  B.  R.  Co.  y.  Stockton,  41  Cal.  148«  Power  of  Courts  over  public 
officers.  Porter  y.  Haight,  45  CaL  631.  Duty  of  Court  to  vacate  order 
inadyertently  made.  Hall  v.  Polack,  42  Cal.  218.  The  form  and  mode 
of  service  of  process  to  acquire  jurisdiction  are  matters  of  legislative 
discretion.  McCauIey  v.  Fulton,  44  Cal.  356.  Admiralty  State  Courts 
have  concurrent  jurisdiction  of  causes  of  action  cognizable  in  Admi- 
ralty where  only  a  common  law  remedy  is  sought*  Bohannon  v.  Ham- 
mond, 42  Col.  227. 

43.     The  Supreme  Court  has  also  power  to  issue  oHgtma 
wnts  of  mandamus,  certiorari,  prohibition,  and  habeas  tion. 
corpus,  and  also  all  writs  necessary  or  proper  to  the 
complete  exercise  of  its  appellate  jurisdiction. 

44-  It  has  no  jurisdiction  on  appeal  from  an  order  made  after  final 
judgment,  unless  such  order  followed  the  judgment,  not  merely  in  time 
Imt  also  in  logical  sequence.  Calderwood  v.  Peyser,  42  Cal.  110,  over* 
ruling  Qurvey  r.  Gambert,  32  Cal.  305.  Appeal  in  special  oases  the 
<areature  of  statutory  enactment;  per  Waxj^ack,  J.  Appeal  of  Hough- 
ton, 42  Cal.  35.  Special  cases  not  cases  at  law.  Id.  Not  included  in 
** cases,"  as  used  in  the  Constitution.    Id. 

(Snbd.  3.)  No  appellate  jurisdiction  in  cases  at  law,  where  the  de- 
mand, exclusive  of  interest,  is  less  than  three  hundred  dollars.  Sweet 
V.  Tice,  45Cal.  71. 

(Subd.  4.)  It  has  appellate  jurisdiction  from  judgments  of  District 
Courts  rendered  on  awards.    Fairchild  v.  Doten,  42  Cal.  126. 

50,    The  April  and  October  terms  of  this  Court  shall  Terms  at 
be  held  at  the  capital  of  the  State.     If  proper  rooms  SSJtT* 
in  which  to  hold  the  Court,  and  for  the  accommo-  ^**«~  *»•*<* 
dation  of  the  officers  thereof,  are  not  provided  by 
the  State,  together  with  attendants,  furniture,   fuel, 
lights,  and  stationery,  suitable  and  sufficient  for  the 
transaction   of    business,   the    Court   may  direct   the 
Sheriff  of  the  county  in  which  it  is  held  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights,  and  station- 
ery, and  the  expenses  thereof,  certified  by  a  majority 
of  the  Justices  to  be  correct,  must  be  paid  out  of  the 

7 


•j50  Code  of  Civil  Procedubb,  1873-4. 

State  Treasury.    The  January  and  July  terms  of  this 
Court  may  be  held  at  the  city  and  county  of  San  Fran* 
Cisco,  provided  the  Board  of  Supervisors  thereof,  at 
the  discretion  of  said  Board,  shall  procure  and  main- 
tain, at  the  expense  of  said  city  and  county,  rooms  and 
furniture  acceptable  to  the  Justices  of  said  Court  for 
the  accommodation  of  the  business  thereof,  and  of  its 
respective  officers,  together  with  necessary  attendants, 
fuel,  and  lights ;  and  the  Board  of  Supervisors  of  said 
city  and  couniy  are  hereby  authorized  to  appropriate 
all  necessary  funds  to  defray  the  expenses  aforesaid, 
payable  out  of  the  general  fund  of  said  city  and  coun- 
ty. .  If  the  said  Board  of  Supervisors  shall  accept  the 
provisions  of  this  act,  and  procure  the  necessary  rooms 
and  furniture  at  said  city  and  county  for  the  accommo- 
dation of  said  Court  and  its  officers,  then  it  shall  be 
the  duty  of  said  Board  to  permanently  maintain  such 
rooms  and  furniture,  together  with  the  necessary  attend- 
ants, fuel,  and  lights;  and  upon  the  failure  of  said  Board 
so  to  do,  after  having  accepted  the  provisions  of  this 
act  as  aforesaid,  the  Court  may  direct  the  Sheriff  of 
said  city  and  county  to  provide  such  rooms,  furniture, 
fuel,  and  lights;  and  the  expenses  thereof,  certified  by 
a  majority  of  the  Justices  to  be  correct,  shall  be  a 
charge  against  said  city  and  county,  and  must  be  paid 
out  of  the  general  fund  thereof.     Until  such  time  as 
the  Board  of  Supervisors  of  said  city  and  county  shall 
accept  the  provisions  of  this  act,  the  January  and  July 
terms  of  this  Court  shall  continue  to  be  held  at  the 
capital  of  the  State;  provided,  that  in  no  event  shall 
the  State  hereafter  be  put  to  any  additional  expense  of 
any  kind,  character,  or  nature,  by  reason  of  the  hold- 
ing of  any  term  or  terms  of  said  Court,  at  said  city 
and  county  of  San  Francisco.     (In  effect  March  30, 
1874.) 
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57.  District  Goarts  have  jtirisdiotion  of  an  action  commenced  nii- 
der  the  act  of  March  14th,  1853,  to  prevent  extortion  in  office  and 
enforce  official  duty.  Matter  of  Marks,  45  Gal.  199.  District  Courts 
have  jurisdiction  of  actions  against  the  administratqr  of  an  adminis- 
trator to  settle  the  account  of  his  intestate  with  the  estate  of  which  he 
was  the  administrator.    Bush  t.  Lindsey,  44  Cal.  121. 

(Suhd.  5 .)  Bequisitea  of  affidavit  for  certiorari  from  Supreme  Court. 
Edwards  y.  Byan,  45  CaL  243. 


76.  Each  term  must  be  held  for  such  period  as  in  Duration  of 

,,  ■•  terms. 

the  opinion  of  the  Court  may  be  necessary  for  the  trans- 
action of  business,  having  due  regard  to  the  business 
pending  in  the  Court  in  other  counties  of  the  district. 
For  the  purpose  of  hearing  and  determining  actions  in 
equity,  and  special  proceedings  of  a  civil  nature,  mo- 
tions for  new  trials,  motions  for  and  to  dissolve  or 
modify  injunctions,  motions  to  set  aside  or  vacate  or- 
<lers  of  arrest  and  writs  of  attachment,  and  for  the 
entry  of  orders  and  judgments,  this  Court  is  always 
open. 

77.  The  act  of  April  20th,  1863,  was  intended  to  prevent  the  loss  of 

a  term,  and  it  does  not  apply  after  the  Judge  has  once  appeared  and 
commenced  to  hold  Gourt.  People  y.  Ah  Ying,  42  Gal.  18.  Under  the 
«ct  of  March  1st,  1864,  a  District  Judge  may  adjourn  a  general  term  of 
his  Goort  in  one  county  over  an  interyening  term  in  another  county. 
The  term  so  adjourned  is  a  continuation  of  the  regular  term.  People 
V.  Ah  Ying,  42  Gal.  18.  Or  to  adjourn  any  general  term  in  one  county 
within  their  districts  to  a  day  certain  within  the  time  prescribed  for  the 
commencement  of  the  next  term  in  the  same  county  ;  provided,  such 
^eeial  term  shall  not  interfere  with  any  general  term  in  such  district 
Talbert  y.  Hopper,  42  Gal.  397«  The  legality  of  sessions  of  District 
Court  presumed.    Id. 

82-    County  Gouxts  are  of  superior  jurisdiction,  and  have  power  to 
grant  new  trials.    Yewawine  t.  Bichter,  43  Gal.  313. 

85.    Its  original  jurisdiction  extends:  origiii»i 

1.  To  actions  to  prevent  or  abate  a  nuisance;  iSSSSty** 

2.  To  actions  of  forcible  entry  and  detainer; 

3.  To  proceedings  in  insolvency; 

4.  To  all  special  cases  or  proceedings  in  which  the 
law,  giving  the  remedy  or  authorizing  the  proceedings, 
confers  the  jurisdiction  upon  it; 
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5.  To  the  issuance  of  writs  of  habeas  corpus,  and  all 
writs  necessary  to  the  exercise  of  its  powers  ; 

6.  To  inquire,  by  the  interrention  of  a  Grand  Jury, 
of  all  public  offenses  committed  or  triable  in  the  county; 
and  except  in  the  city  and  county  of  San  Francisco; 

7.  To  the  trial  of  all  indictments,  except  for  treason, 
misprision  of  treason,  murder  and  manslaughter. 

(8nbd.  4.)  The  Gonstitation  has  left  to  the  legislatiye  will  to  deter- 
mine whether  jarisdictioD  over  any  giTen  Bpecial  case  shall  be  Tested 
in  the  County  Court,  or  some  other  Court.  County  Courts  have  juris- 
diction of  unlawful  detainer  against  tenants  holding  over.  Johnson 
V.  Chelej,  43  Cal.  300. 

(Subd.  6.)  Original  jurisdiction  of  County  Courts  in  iasoaneo  of 
writs.    People  v.  Kern  Co.,  45  Cal.  679. 


Jarifldio- 
tlon, 
Probate 
flonrt. 


9^.    The  Probate  Court  has  jurisdiction : 

1.  To  open  and  receive  proof  of  last  wills  aAd  testa- 
mentSy  and  to  admit  them  to  probate; 

2.  To  grant  letters  testamentary,  of  administration, 
and  of  guardianship,  and  to  revoke  the  same; 

3.  To  appoint  appraisers  of  estates  of  deceased  per* 
sons ; 

4.  To  compel  executors,  administrators,  and  guard- 
ians to  render  accounts; 

6.  To  order  the  sale  of  property  of  estates,  or  be- 
longing to  minors; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  and  parti- 
tions of  property  or  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  the 
production  of  title  deeds,  papers,  and  other  property  of 
an  estate,  or  of  a  minor; 

9.  To  exercise  the  powers  conferred  by  Title  XI, 
Part  in,  of  this  Code; 

10.  To  make  such  orders  as  may  be  necessary  to  the 
exercise  of  the  powers  conferred  upon  it. 

A  Prohate  Court  has  no  authority  on  the  petition  of  an  executor  to 
order  him,  on  the  receipt  of  money  loaned,  to  reconvey  real  estate. 
Anderson  v.  Fisk,  41  Cal.  308.  Whether  the  Probate  Court  has  juria- 
diction  to  specifically  enforce  the  performance  of  a  contract  not  de- 
cided.   Treat  v.  De  Celis,  41  Cal.  202. 
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116.  The  jurisdiction  conferred  by  the  last  section  SSiV^?^ 
shall  not  extend,  however :  »tiicted. 

1.  To  a  civil  action  in  which  the  title  or  possession 
of  real  property  is  put  in  issue  ; 

2.  Kor  to  an  action  or  proceeding  against  ships,  ves- 
sels, or  boats,  when  the  suit  or  proceeding  is  for  the 
recovery  of  seamen's  wages  for  a  voyage,  performed  in 
whole  or  in  part  without  the  waters  of  this  State.  (In 
effect  February  28th,  1874.) 

117.  These  courts  also  have  jurisdiction  of  the  fol-  oriminai 
lowing  public  offenses  committed  within  the  respective  tion,  jw- 
townships  or  cities  in  which  such  courts  are  established  :  courts. 

1.  Petit  larceny; 

2.  Assault  and  battery,  or  either,  not  charged  to  have 
been  committed  upon  a  public  officer  in  the  discharge 
of  his  duties,  or  to  have  been  committed  with  such  in- 
tent as  to  render  the  offense  a  felony ; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing 
a  willful  injury  to  property,  and  all  misdemeanors  pun- 
ishable by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisonment not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

ll9.  (N.  S.)  Nothing  in  this  Code  shall  be  con-  Jjj*J^«; 
stmed  to  affect  the  provisions  of  an  act  entitled  "An  ^So*^^*^ 
act  to  organize  and  regulate  the  Justices*  Court  in  the 
city  and  county  of  San  Francisco,"  approved  March 
twenty-sixth,  eighteen  hundred  and  sixty-six,  or  of  any 
act  amending  or  supplementing  said  act ;  but  the  said 
act  and  all  acts  amendatory  thereof,  or  supplementary 
thereto,  are  continued  in  force. 

12 1  •  The  Police  Court  of  San  Francisco  is  not  of  inferior  jurisdic- 
tion in  the  sense  that  npon  mere  collateral  inquiry  nothing  is  to  be 
intended  in  support  of  its  judgment.    £x  parte  Murray,  43  Cal.  455. 

125.    In  an  action  for  divorce,  criminal  coiiversation,  sitting*  of 

'  court,  -vhea 

seduction  or  breach  of  promise  of  marriage,  the  Court  "^Jj^ 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to  be 
private,  and  may  exclude  all  persons  except  the  officers 
of  the  Court,  the  parties,  their  witnesses,  and  counsel. 
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129.  Power  of  Court  to  pnniBh  for  contempt.  Batchelder  t. 
Moore,  42  Cal.  415.  The  statute  of  this  State  io  relation  to  contempt 
is  a  limitation  upon  the  power  formerly  exercised  by  Courts  to  punish 
for  contempt.    Gallaud  y.  Gallaud,  44  Cal.  475. 


flMlOf 

ooart,to 
what  pro* 
oeedingi 


152.  The  seal  of  the  Court  need  not  be  affixed  to 
any  proceeding  therein,  or  document,  except : 

1.  To  a  writ; 

2.  To  the  certificate  of  the  probate  of  a  will,  or  of 
the  appointment  of  an  executor,  administrator,  or  guar- 
dian; 

3.  To  the  authentication  of  a  copy  of  a  record  or 
other  proceeding  of  a  Court,  or  of  an  officer  thereof,  or 
of  a  copy  of  a  document  on  file  in  the  office  of  the 
clerk. 


Ooo&ty  »od 

JodM.mAy 
hold  court 
inioiother 
oottBty. 


161.  Any  County  or  Probate  Judge  may  hold  terms, 
or  portions  of  terms,  of  the  County  or  Probate  Court, 
and  perform  any  or  all  of  the  duties  of  County  or  Pro- 
bate Judge,  in  any  other  county  of  this  State,  as  well 
as  in  that  for  which  he  was  elected,  upon  the  request  of 
the  County  or  Probate  Judge  of  such  county;  and 
when,  by  reason  of  sickness  or  absence  from  the  State, 
or  from  any  other  cause,  a  County  or  Probate  Court 
cannot  be  held  in  any  county,  a  certificate  of  that  fact 
must  be  transmitted  by  the  clerk  to  the  Governor,  who 
may  thereupon  direct  some  other  County  or  Probate 
Judge  to  hold  such  Court. 

162.  Section  one  hundred  and  sixty-two  of  said  Code 
is  repealed. 


Trial  not 

■tajador 

difloontlii- 

oad  hy 

Interren- 

ilon  of 

anothar 


188.  (N.  S.)  The  trial  or  hearing  of  an  action,  ciyil 
or  criminal,  in  any  Court  which  has  commenced,  and  is 
in  progress,  shall  not  be  stayed  or  discontinued  by  the 
arrival  of  the  period  fixed  by  law  for  another  term  of 
such  Court,  but  it  shall  be  lawful  for  the  Court  to  pro- 
ceed with  the  trial  or  hearing,  and  bring  it  to  a  conclu- 
sion, in  like  manner  and  with  the  same  efiect  as  if  an- 
other stated  term  of  the  Court  had  not  intervened. 
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200.    A  person  is  exeaapt  from  liability  to  act  as  a  ^pt^Som 
jnror,  if  he  be:  jury  duty. 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States  or  of  the  State  of  California; 

2.  A  person  holding  a  county  office; 

3.  A  practicing  attorney  and  counselor  at  law; 

4.  A  minister  of  the  gospel  or  a  priest  of  any  de- 
nomination following  his  profession; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practicing'physician  or  dentist; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer 
or  attendant  of  the  county  jail  or  the  State  prison; 

9.  Employed  on  board  of  a  vessel  navigating  the 
waters  of  this  State; 

10.  An  express  agent,  mail  carrier,  superintendent, 
employe,  or  operator  of  a  telegraph  line  doiug  a  gen- 
eral telegraph  business  in  this  State,  or  keeper  of  a 
public  ferry  or  toll-gate; 

11.  An  active  member  of  the  Fire  Department  of 
^■^7  oity,  town,  or  village  in  this  State,  or  an  exempt 
member  by  reason  of  five  years' active  service; 

12.  A  superintendent,  engineer,  or  conductor  on  a 
railroad; 

13.  An  editor  or  local  reporter  of  a  newspaper. 

202.  (N.  S  )  If  any  person  exempt  from  liability  Affidavit  of 
to  act  as  a  juror,  as  provided  in  section  two  hundred,  exemption, 
be  summoned  as  a  juror,  he  may  make  and  transmit 
his  affidavit  to  the  clerk  of  the  Court  for  which  he  is 
summoned,  stating  his  office,  occupation,  or  employ- 
ment, and  such  affidavit  shall  be  delivered  by  the  clerk 
to  the  Judge  of  the  Court  when  the  name  of  such  per- 
son is  called,  and,  if  sufficient  in  substance,  shall  be 
received  as  an  excuse  for  non-attendance  in  person. 
The  affidavit  shall  then  be  filed  by  the  clerk. 
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thJm",Sd^  204.  The  District  Judges  of  the  several  districts 
when  to  be  ^Jthin  or  embracing  part  of  the  city  and  county  of  San 
Francisco,  and  the  County  Judge  of  the  county,  and 
the  Judge  of  the  Municipal  Criminal  Court  of  San 
Francisco,  or  a  majority  of  such  Judges,  must  meet  in 
San  Francisco  in  the  month  of  December  of  each  year, 
at  the  time  and  place  designated  by  the  County  Judge, 
and  make  a  list  of  persons  to  serve  as  jurors  in  the 
courts  of  record,  held  iu  said  city  and  county,  for  the 
ensuing  year.  And  the  Board  of  Supervisors  of  each 
of  the  other  counties  of  the  State  must,  at  its  first  reg- 
ular meeting  in  each  year,  or  at  any  other  meeting,  if 
neglected  at  the  first,  make  a  list  of  persons  to  serve 
as  jurors  in  the  courts  of  record  in  their  respective 
counties  until  a  new  list  is  provided. 


jaxy  to  be      214.    Before    the   commencement  of    any  term  of 

dnwn  on 

orteof  Court,  the  Judge  thereof,  if  a  jury  will  be  requjred 
therefor,  must  make  and  file  with  the  County  Clerk  an 
order  that  one  be  drawn.  The  number  to  be  drawn 
must  be  named  in  the  order;  if  to  form  a  Gfand  Jury, 
it  must  be  twenty-four,  and  if  a  Trial  Jury,  such  num- 
ber as  the  Judge  may  direct;  and  the  time  must  be  des- 
ignated at  which  the  drawing  will  take  place. 

Sheriff  to  be  215.  Bcforc  the  drawing,  the  clerk  must  notify  the 
Sheriff  and  County  Judge  of  the  time  appointed  for 
such  drawing. 

Dnwing.         217.    If  the  officers  named  do  not  appear,  the  clerk 

when  to  be  r  ^         » 

«djoanied.  must  adjoum  the  drawing  tUl  the  next  day,  and,  by 
written  notice,  require  two  electors  of  the  county  to 
attend  such  drawing  on  the  adjourned  day. 

<iovrta  of  226.    Whenever  jurors  are  not  drawn  and  summoned 

order  Jury     to  attend  any  Court  of  B^cord,  or  a  sufficient  number 
when/        of  jurors  fail  to  appear,  such  Court  may,  in  its  dis- 
cretion, order  a  sufficient  number  to  be  forthwith  drawn 
and  summoned  to  attend  the  Court;  or  it  may,  by  an 
order  entered  on  its  minutes,  direct  an  elisor  elected  by 
14 
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the  Court  or  the  Sheriff  of  the  county,  forthwith  to  sum- 
mon so  many  good  and  lawful  men  of  the  county,  to 
setre  as  jurors^  as  the  case  may  require.  And  in  either 
case  such  jurors  must  be  summoned  in  the  manner  pro- 
vided by  the  preceding  section. 

Hanner  of  stimmomng  jurors  for  Courts  of  Record.    People  v.  Kelly, 
July  T.,  1873. 

227.    When  there  are  not  competent  jurors  enough  when  and 
present  to  form  a  panel,  the  Court  may  direct  the  Sheriff  to  oon^^to 
or  an  elisor  elected  by  the  Court  to  summon  a  sufficient  ^*"®^' 
number  of  persons,  having  the  qualification  of  jurors, 
to  complete  the  panel,  from  the  body  of  the  county, 
and  not  from  the  bystanders,  and  the  Sheriff  or  elisor 
must  summon  the  number  so  ordered,  accordingly,  and 
return  the  names  to  the  Court. 


341  •  It  is  competent  for  the  judge  of  a  Court  after  the  commence- 
ment of  the  session,  to  order  a  Grand  Jury  to  be  summoned.  People 
T.  liong,  43  Cal.  US. 

269.    The  Judge  of  each  Court  of  Record  may  ap-  Phonoj?- 
point  a  competent  short-hand  reporter,  to  hold  office  reparten. 
daring  the  pleasure  of  the  Judge.     Such  reporter  must,  ment  «nd 
at  the  request  of  either  party,  or  of  the  Court,  in  a  civil 
action  or  proceeding,  and  on  the  order  of  the  Cdurt, 
the  District  Attorney,  or  the  counsel  for  the  defendant 
in  a  criminal  action  or  proceeding,  take  down  in  short- 
hand all  the  testimony,  the  objections  made,  the  rulings 
of  the  Court,  the  exceptions  taken,  and  oral  instructions 
given,  and  if  directed  by  the  Court,  or  requested  by 
either  party,  must,  within  such  reasonable  time  after 
the  trial  of  such  case  as  the  Court  may  designate,  write 
out  the  same  in  plain  legible  long-hand,  and  verify  and 
file  it  with  the  clerk  of  the  Court  in  which  the  case  was 
tried. 

Construction  of  statute  relatiTe  to  District  Oourt  reporters.    People 
i  T.  PadUlia,  42  Oal.  535. 
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Report, 
prinift 
facie  a 
correct 
■Catemekit. 


270.  The  report  of  the  official  reporter  when  ap- 
pointed and  acting  in  accordance  with  the  provisions  of 
gg  272  and  273  of  this  Code,  and  not  otherwise,  written 
out  in  long  hand-writing,  and  certified  as  being  a  cor- 
rect transcript  of  the  testimony  and  proceedings  in  the 
case,  shall  be  prima  facie  a  correct  statement  of  such 
testimony  and  proceedings.     [In  effect  July  2,  1874."! 


Oompenta* 
tton  of 
official 
repo.ter. 


^^ 


271.  The  official  reporter  shall  receive,  as  compen- 
sation for  his  services  in  civil  proceedings,  not  exceed- 
ing ten  dollars  per  day  for  taking  notes,  and  not  exceed- 
ing twenty  cents  per  hundred  words  for  transcription. 
The  short-hand  notes  so  taken  shall,  immediately  after 
the  cause  is  submitted,  be  filed  with  the  Clerk ;  but  for 
the  purpose  of  writing  out  said  notes,  the  reporter  may 
withdraw  the  same  for  a  reasonable  time.  The  report- 
er's fees  for  taking  notes  in  civil  cases  shall  be  paid  by 
the  party  in  whose  favor  judgment  is  rendered,  and 
shall  be  taxed  up  by  the  Clerk  of  the  Court  as  costs 

against  the  party  against  whom  judgment  is  rendered. 
In  case  of  the  failure  of  a  jury  to  agree,  the  plaint- 
iff must  pay  the  reporter's  fees,  for  per  diem,  and  for 
transcription  ordered  by  plaintiff,  which  have  accrued 
up  to  the  time  of  the  discharge  of  the  jury.  In  cases 
where  a  transcript  has  been  ordered  by  the  Court,  the 
expense  thereof  must  be  paid  equally  by  the  respective 
parties  to  the  action,  or  either  of  them,  in  the  discre- 
tion of  the  Court ;  and  no  verdict  or  judgment  can  be 
entered  up,  except  the  Court  shall  otherwise  order,  un- 
til the  reporter's  fees  are  paid,  or  a  sum  equivalent 
thereto  deposited  with  the  Clerk  of  the  Court.  In  no 
case  shall  a  transcript  be  paid  for,  unless  ordered  either 
by  the  plaintiff  or  defendant,  or  by  the  Court,  nor  shall 
the  reporter  be  required,  in  any  civil  case,  to  transcribe 
his  notes^  until  the  compensation  therefor  be  tendered 
him,  or  deposited  in  Court  for  that  purpose.  The  party 
ordering  the  reporter  to  transcribe  any  portion  of  the 
testimony  or  proceedings,  shall  pay  the  fees  of  the  re- 
porter therefor.  In  criminal  cases,  when  the  testimony 
16 
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has  been  taken  down  upon  the  order  of  the  Court,  the 
compensation  of  the  reporter  must  be  fixed  by  the  Court, 
and  paid  out  of  the  treasury  of  the  county  in  which  the 
case  is  tried,  upon  the  order  of  the  Court.  (In  effect 
July  2, 1874.) 

272.  (N.  S.)    No  person  shall  be  appointed  to  or  Quaiiiic*. 
be  retained  in  the  position  of  official  reporter  of  any  p«t«>cy. 
Court  in  this  State,  without  being  first  examined  as  to 

his  competency  by  at  least  three  members  of  the  bar 
practicing  in  said  Court,  such  members  to  be  desig- 
nated by  the  Judge  of  said  Court.  The  committee  so 
selected  shall,  upon  the  request  of  the  Judge  of  said 
Court,  examine  any  person  as  to  his  qualification  whom 
said  Judge  may  wish  to  appoint  or  retain  as  official 
reporter,  and  no  person  shall  be  appointed  to,  or  re- 
tained in  such  position,  upon  whose  qualifications  said 
committee  shall  not  have  reported  favorably.  The 
test  of  competency  before  such  committee  shall  be  as 
follows :  The  party  examined  must  write,  in  the  pres- 
ence of  said  committee,  at  the  rate  of  at  least  one  hun- 
dred and  forty  words  per  minute^or  five  consecutive 
minutes,  upon  matter  not  previously  written  by  him, 
and  transcribe  the  same  into  long-hand  writing  with 
accuracy.  If  he  pass  said  test  satisfactorily,  the  com- 
mittee shall  furnish  him  with  a  written  certificate  of 
that  fact,  signed  by  at  least  a  majority  of  the  members 
of  tAe  committee,  which  certificate  shall  be  filed  in  the 
records  of  the  Court.    (In  effect  July  2,  1874.) 

273.  (N.  S.)    The  official  reporter  of  any  District  Perform^ 
Court  must  attend  to  the  duties  of  his  office  in  person,  dnttes. 
except  when  excused  for  a  good  and  sufficient  reason 

by  order  of  the  Court,  which  order  shall  be  entered 
npon  the  minutes  of  the  Court.  Employment  in  his 
professional  capacity  elsewhere  shall  not  be  deemed  a 
go6d  and  sufficient  reason  for  such  excuse.  When  the 
official  reporter  of  any  Court  has  been  excused  in  the 
manner  provided  in  this  section,  the  Judge  of  said 
Court  may  appoint  an  official  reporter  pro  (em.,  who 
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shall  perform  the  same  duties  and  receive  the  same 
compensation  as  the  official  reporter,  and  whose  report 
shall  have  the  same  legal  effect  as  the  report  of  the 
official  reporter.     (In  effect  May  29, 1874.) 

274.  (N.  S.)  The  official  reporter  of  any  Court,  or 
official  reporter  pro  fewi.,  must,  before  entering  on  the 
duties  of  his  office,  take  and  subscribe  the  following 
oath:  ''I  do  swear  {or  affirm)  that  I  will  support  the 
Constitution  of  the  United  States  and  the  Constitution 
of  the  State  of  California,  and  that  I  will  faithfully  dis- 
charge the  duties  of  the  office  of  official  reporter  (or 
official  reporter  pro  tern.,)  of  the Court,  accord- 
ing to  the  best  of  my  ability."  (Approved  March  30, 
1874,  in  effect  July  1,  1874.) 

276.  Every  applicant  for  admission  as  attorney  and 
counselor  must  produce  satisfactory  testimonials  of  good 
moral  character,  and  except  as  provided  in  section  two 
hundred  and  seventy-nine,  undergo  a  strict  examination 
in  open  Court,  as  to  his  qualifications,  by  the  Justices 
of  the  Supreme  Court. 

Persoual  appearance  of  applicant  esBential.  Ex  parte  Snelling,  44 
Gal.  653. 

276.  JpSvery  applicant  for  admission  as  an  attorney 
and  counselor  must  produce  satisfactory  testimonials  of 
good  moral  character,  and  undergo  a  strict  examination 
in  open  Court  as  to  his  qualifications,  by  the  Justices 
of  the  Supreme  Court;  provided,  that  the  several  County 
and  District  Courts  of  this  State  may  admit  applicants 
to  practice  as  attorneys  and  counselors  in  their  respect- 
ive Courts. 

[This  section  was  thus  amended  March  18th;  the  GommissionerB'  bill 
(March  24th)  having  repealed  it,  it  was  re-enacted  as  above,  March  30th, 
1874.] 


279*  Sach  applicant  may  be  examined  as  to  his  qualifications, 
notwithstanding  his  admission  in  the  Coorts  of  a  sistor  Sttite,  of  the 
Supreme  Court  of  the  United  States,  or  of  the  District  of  Columbia. 
Ex  parte  Buelling,  44  Cal.  553. 
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S83*  Measure  of  liability  for  negligence.  Gambert  v.  Hart,  44 
Gal.  542.  Agreement  between  client  and  attorney.  Mahoney  r.  Ber. 
gin,  41  Cal.  423.  Trust  relation  between  attorney  and  client.  Porter 
T.  Peckham,  44  Cal.  20i.    Employment  of  attorney,  44  Cal.  204. 

283.  Conduct  of  Action.  Proceedings  by  whom  conducted  when 
there  are  several  defendants,  and  each  appears  by  his  own  attorney. 
Hobbs  T.  Duff,  43  Cal.  487. 

Authority  of  attorney  to  accept  service  of  notice.  McCreery  v.  Ever- 
ding,  44  Cal.  284.  Right  of  counsel  to  read  law  to  jury.  People  y. 
Anderson,  44  Cal.  65.  Where  counsel  appears  for  certain  defendants, 
his  signature  to  papers  after  that  time,  as  attorney  for  defendants,  will 
be  construed  as  limited  to  those  for  whom  he  expressly  appeared. 
Spangel  v.  Dellinger,  42  Cal.  148. 

284.    The  attorney  in  an  action  or  special  proceed-  ^^Jy^ 
ing  may  be  changed  at  any  time  before  judgment  or 
final  determination,  aa  follows : 

1.  Upon  his  own  consent,  filed  with  the  clerk,  or  en- 
tered upon  the  minutes; 

2.  Upon  the  order  of  the  Court  or  Judge  thereof, 
upon  the  application  of  the  client,  after  notice  to  the 
attorney. 

287.    An  attorney  and  counselor  may  be  removed  or  Removu 
suspended. by  the  Supreme  Court,  and  by  the  District  J^iSJ;^ 
Courts  of  the  State,  for  either  of  the  following  causes, 
arising  after  his  admission  to  practice:  • 

1.  His  conviction  of  a  felony  or  misdemeanor  in- 
volving moral  turpitude,  in  which  case  the  record  of 
conviction  is  conclusive  evidenoe; 

2.  Willful  disobedience  or  violation  of  an  order  of 
the  Court  requiring  him  to  do  or  forbear  an  act  con- 
nected with  or  in  the  course  of  his  profession,  and  any 
violation  of  the  oath  taken  by  him,  or  of  his  duties  an 
such  attorney  and  counselor; 

3.  Corruptly  and  without  authority,  appearing  as 
attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and 
counselor  by  another  person  who  is  not  an  attorney  and 
counselor. 
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In  all  cases  where  an  attorney  is  removed  or  sus- 
pended by  a  District  Court,  the  judgment  or  order  of 
removal  or  suspension  may  be  reviewed  on  appeal,  by 
the  Supreme  Court. 

▲oswor.  5286.    If  an  objection  to  the  sufficiency  of  the  accu- 

sation be  not  sustained,  the  accused  must  answer  with- 
in such  time  as  may  be  designated  by  the  Court. 

Judgment.  399,  XJpon  couvictiou,  in  cases  arising  under  the 
first  subdivision  of  g  287,  the  judgment  of  the  Court 
must  be  that  the  name  of  the  party  must  be  stricken 
from  the  roll  of  attorneys  and  counselors  of  the  Court, 
and  that  he  be  precluded  from  practicing  as  such  attor- 
ney or  counselor  in  all  the  Courts  of  this  State;  and, 
upon  conviction  in  cases  under  the  other  subdivisions 
of  that  section,  the  judgment  of  the  Court  may  be  ac- 
cording to  the  gravity  of  the  offense  charged — depriva- 
tion of  the  right  to  practice  as  attorney  or  counselor  in 
the  Courta  of  this  State,  permanently,  or  for  a  limited 
period. 

8 12*  EvF£OT  or  Statutjb  of  LzMiTATioNB. — ^The  expiration  of  the 
time  fixed  by  statute  'with  reference  to  actions  for  money  due  on  con- 
tracts, does  not  discharge  the  debt  or  extinguish  the  right,  but  only 
takes  awiiy  the  remedy.    Sichol  T.Carrillo,.42Cal.  493. 

BTATUrK  8U8PKKI>ED  BT  CoN^NT  OF  MoBTOAOOB.— So  loug  BB  B  mort- 
gagor holds  the  equity  of  redemption,  and  no  other  rights  intervene  by 
reason  of  subsequent  liens  or  encumbrances,  he  has  the  power  by  writ> 
ten  stipulation  under  the  statute,  or  by  absenting  himself  from  the 
State,  to  suspend  the  running  of  the  statute.  Wood  v.  Goodfellow,  43 
Oal.  185. 

But  third  parties  may  invoke  the  aid  of  the  statute,  even  though  as 
between  himself  and  the  mortgagee,  the  mortgagor  may  have  waived  its 
protection.    Id. 

Where  a  mortgagor  transfers  his  interest  in  (he  mortgaged  premises 
to  a  third  person,  the  mortgage,  as  contradistinguished  from  the  mort- 
gage debt,  is  to  be  deemed  a  contract  in  writing  in  the  sense  of  the 
statute  on  which  an  action  must  be  brought  within  four  years  from  the 
time  when  an  action  would  lie.    Id. 

Limitation  of  actions  in  case  of  departure  from  State.  Rogers  v. 
Hatch,  44  Cnl.  280.  There  is  no  difference  in  principle  between  the 
suspension  of  the  running  of  the  statute  resulting  from  an  express 
waiver  and  one  caused  by  voluntary  act  in  absenting  oneself  from  ths 
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state.    Wood  v.  Goodfellow,  43  Cal.  185.    Limitations  of  actions  as 
against  estates  of  deceased.    Sichel  t.  Garrillo,  42  Cal.  493. 

CoBPOBATioN  Drbto. — The  statute  begins  to  rnn  when  the  debt  falls 
dne,  and  the  time  is  not  extended  as  to  the  right  to  sue  the  stockholders 
by  a  judgment  against  the  corporation.    Stilphen  v.  Ware,  45  Cal.  110. 

CovBNANT  IN  Deed. — A  covenant  that  the  tract  conveyed  contains  a 
specific  quantity  of  land  is  a  mere  chose  in  action  and  is  broken,  if 
broke  at  all,  as  soon  as  made,  and  the  mere  fact  that  there  was  no  proof 
till  long  after  it  was  made  by  which  the  breach  conld  be  established, 
might  possibly  prevent  the  statute  from  running ;  point  not  decided. 
Salmon  v.  Yallejo.  41  Cal.  481. 

Implied  Wabbantt. — The  statute  does  not  commence  to  run,  upon 
an  implied  warranty,  until  the  vendee  is  disturbed  in  his  possession  by 
the  true  owner.    Gross  v.  Kierski,  41  Cal.  111. 

Tbust. — If  A.  conveys  land  to  B.  with  a  provision  in  the  deed  that ' 
B.  shall  reconvey  to  him,  B.  holds  the  land  in  trust  for  A.,  and  the 
statute  does  not  commence  running  on  A.'s  right  to  a  reconveyance 
until  B.  repudiates  the  trust,  and  such  repudiation  is  brought  to  the 
knowledge  of  A.    Hearst  v.  Pijol,  44  Cal.  230. 

Advebsb  Possession  undeb  Statute.  —  To  enable  a  defendant  to 
avail  himself  of  the  statute  as  a  defense,  it  must  appear  that  he  was  in 
the  possession  of  the  demanded  premises  for  the  period  required  by 
the  statute  to  bar  plaintifTs  right  of  action.  Raimond  v.  Eldridge,  43 
Cal.  506.  A  party  in  order,  to  acquire  title  to  land  by  the  Statute  of 
Limitations  must  not  only  have  a  possession  adverse  to  the  owner  but 
must  also  claim  the  title  as  against  the  owner  during  the  entire  statutory 
period.  Lovell  v.  Frost,  44  Cal.  471.  Adverse  possession  does  not 
ripen  into  a  title  unless  continued  for  five  years.  Hayes  v.  Martin,  45 
Cal.  559.  Such  title  distinguished  from  estoppel  under  judgment  in 
trespass.  Willitims  v.  Sutton,  43  Cal.  65.  Adverse  possession  of  land, 
though  occupied  by  mistake,  comes  fully  within  the  definition  of  an 
adverse  possession  which  will  set  the  statute  in  motion.  Grimm  y. 
Curley,  43  Cal.  257.  If  a  party  in  possession  of  land  offers  to  purchase 
it  from  the  true  owner,  and  this  offer  is  made,  not  merely  to  buy  an 
outstanding  or  adverse  claim  in  order  to  quiet  his  possession,  or  pro- 
tect himseli  from  litigation,  the  offer  is  a  recognition  of  the  owner's 
title,  and  will  stop  the  running  of  the  statute. 

Where  two  coterminous  proprietors,  ignorant  of  the  true  boundary 
between  them,  fix  a  line  with  an  agreement  that  each  shall  possess  to 
that  line  till  the  boundary  is  ascertained,  and  the  true  boundary  when 
ascertained  leaves  one  in  possession  of  the  other's  land,  this  possession 
is  not  adverse  until  there  is  a  distinct  repudiation  of  the  agreement 
under  which  it  was  taken.    Irvine  v.  Adler,  44  Cal.  559. 

To  constitute  an  adverse  possession,  so  as  to  set  the  statute  in  mo- 
tion, the  occupation  must  be  open  and  notorious,  under  a  claim  of 
right ;  and  the  person  against  whom  it  is  lield  must  have  knowledge, 
or  the  means  of  knowledge,  of  such  occupation  and  claim  of  right. 
Thompson  v.  Pioche,  44  Cal.  508. 
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Such  possession  must  be  costinnons.  Where  it  appeared  that  the 
deeds  either  called  for  lands  different  from  those  sued  for,  or  were  void 
for  uncertainty  of  desoription,  held,  that  he  did  not  connect  himself  by 
means  of  sach  deeds  with  the  possession  of  his  grantors.  People  y. 
Klnmpke,  41  Gal.  263.  If  the  possession  has  been  interrupted,  even  by 
force  or  fraud,  and  the  possession  be  recovered  by  a  peaceable  or  forci- 
ble entry,  or  by  process  of  law,  the  continuity  is  broken,  and  the  stat- 
ute begins  to  run  only  from  the  time  of  the  re-entry.  San  Jose  y. 
Trimble,  41  Cal.  536. 


Limitation 
of  action 
on  void 
patent. 


317.  When  letters  patent  or  grants  of  real  property 
issued  or  made  by  the  people  of  this  State  are  declared 
void  by  the  determination  of  a  competent  court,  an  ac- 
tion for  the  recovery  of  the  property  so  conveyed  may 
be  brought,  either  by  the  people  of  the  State  or  by  any 
subsequent  patentee  or  grantee  of  the  property,  his  heirs 
or  assigns,  within  five  years  after  such  determination, 
but  not  after  that  period. 


318-  Bkcotkbt  ukdbb  Mexican  Gbaitt. — An  actual  adverse  pos- 
session of  five  years,  subsequent  to  the  passage  of  the  Act  of  1863,  rela- 
tive to  Spanish  and  Mexican  grants,  will,  in  certain  cases,  bar  a  recov- 
ery under  a  title  derived  from  Spain  or  Mexico,  even  though  the  title 
was  not  confirmed  until  after  the  expiration  of  the  five  years.  San 
Jose  V.  Trimble,  41  Oal.  636. 

The  final  confirmation  of  a  Mexican  grant  so  as  to  set  the  Statute  of 
Limitations  in  motion,  under  the  Act  of  1855,  was  the  issuance  of  a  pat- 
ent to  the  grantee.    Babichi  v.  Aguilar,  43  Cal.  285. 

Under  the  laws  of  1863,  page  327,  the  final  confirmation  which  set  the 
statute  in  motion,  was  the  final  confirmation  of  a  sufrey  by  the  Courts 
of  the  United  States,  provided  for  in  the  Act  of  Congress  of  June  14th, 
1860,  or  the  issuance  of  a  patent.  Id.  The  pendency  of  proceedings 
for  the  approval  of  a  survey  does  not  stop  the  running  of  the  statute  in 
favor  of  one  in  the  adverse  possession.    Hays  v.  Martin,  45  CaL  559. 

Undeb  Aixulde  Gbant. — An  adverse  possession  of  five  years  subse- 
quent to  the  passage  of  the  Act  of  April  18th,  1863,  amending  the  Stat- 
ute of  Limitations,  will  bar  a  cause  of  action  under  an  Alcalde  grant  in 
Ban  Francisco.    Grimm  v.  Carley,  43  Cal.  251. 

Advebse  Fosskssiom  or  Wateb. — If  the  owners  of  a  ditch  constructed 
for  conveying  water,  use  the  same  peaceably,  openly  and  exclusively, 
under  a  claim  of  right,  with  the  knowledge  of  the  owners  of  the  land,  for 
a  continuous  period  of  five  years,  they  acquire,  by  prescription,  the 
right  to  an  easement  over  the  land  of  the  same.  Campbell  y.  West,  44 
Cal.  646. 

PRBscmPTioN,  or  adverse  use,  cannot  mature  unto  a  title  against  the 
United  States.    Mathews  v.  Ferrea,  45  Cal.  51. 
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S26-  P0B8E88IOM  OF  Tenant.— The  provision  that  the  posseBsion  of 
ihe  tenant  shall  be  deemed  the  possession  of  the  landlord,  does  not 
apply  when  the  tenant  acquired  another*  title,  fiye  years  before  the 
commencement  of  the  action,  or  has  held  adversely  to  the  landlord  for 
five  years  before  tlfe  commencement  of  the  action.  Lawrence  v.  Web- 
ster, 44  Gal.  385.  If  the  tenant  is  in  possession  of  the  land  under  an 
agreement  with  his  landlord  to  deliver  him  possession  npon  ten  days'* 
notice,  and  the  owner  of  the  legal  title,  without  knowledge  or  notice 
of  the  tenancy,  after  due  inquiry,  executes  a  lease  to  the  tenant,  the 
possession  of  the  tenant,  after  the  execution  of  such  lease,  is  not  of 
such  an  adverse  character,  as  to  keep  the  Ktatnte  running  in  favor 
of  the  landlord,  and  against  the  owner.  Thompson  v.  Pioche,  44  Gal. 
508. 


"Within  five  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  within  Ave 
Court  of  the  United  States,  or  of  any  State  within  the 
United  States; 

2.  An  action  for  mesne  profits  of  real  property. 

887.    Within  four  years :  ^it,^„  ^^^^ 

An  action  upon  any  contract,  obligation  or  liability,  ^**"* 

founded  upon  an  instrument  in  writing  executed  in  this 

State. 

PBoioasoBY  NoTB. — ^A  pron^ssory  nate  made  payable  one  day  after 
the  happening  of  a  particular  event,  is  not  due  until  one  day  after  such 
event  happens,  and  a  suit  on  it  is  not  barred  by  the  statute,  if  com- 
jonenced  on  the  day  after  such  event  happens.  Hathaway  v.  Patterson, 
45  Gal.  294. 

888*  (Subd.  1.)  OvFiciAii  Bond. — An  action  upon  an  official 
bond  is  not  an  action  "  upon  a  liability  created  by  statute,"  and  is  not 
therefore  barred  after  the  expiration  of  three  years. 

339.    Within  two  years : 

1,  An  action  upon  a  contract,  obligation,  or  liability,  within  two 
not  founded  upon  an  instrument  of  writing,  or  founded  ^®*"' 
upon   an  instrument  of  writing  executed  out  of  the      * 
State; 

2.  An  action  against  a  Sheriff,  Coroner,  or  Constable, 
upon  a  liability  incurred  by  the  doing  of  ,an  act  in  his 
official  capacity,  and  in  virtue  of  his  office,  or^  by  the 
omission  of  an  official  duty,  including  the  non-payment 
of  money  collected  upon  an  execution .  But  this  subdi- 
vision does  not  apply  to  an  action  for  an  escape; 
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3.  An  action  to  recover  damages  for  the  death  of 
one  caused  by  the  wrongful  act  or  neglect  of  another. 

GoNTBAOTs. — ^In  action  for  adyances  on  joint  yenture,  the  statute 
wonld  not  commence  mnning  till  offer  to  acconnt  or  demand  made  for 
repayment.    Hill  v.  Haskin,  42  Cal.  159. 

......  •*  f 

within  on«      340.     Within  one  year : 

^**'*  1.     An  action  upon  a  statute  for  a  penalty  or  forfeit- 

ure, where  the  action  is  given  to  an  individual,  or  to  an 
individual  and  the  State,  except  where  the  statut-e  im- 
posing it  prescnbes  a  different  limitation; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  pen- 
alty to  the  people  of  this  State; 

3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  or  seduction; 

4.  An  action  against  a  Sheriff  or  other  officer  for  the 
escape  of  a  prisoner,  arrested  or  imprisoned*  on  civil 
process; 

5.  An  action  against  a  municipal  corporation  for 
damages  for  injuries  to  property  caused  by  a  mob  or 
riot.  .    • 

witwu  six       84L    Within  six  months : 

An  action  against  an  officer,  or  officer  de  fado  : 

1.  To  recover  any  goods,  wares,  merchandise,  or 
other  property,  seized  by  any  euch  officer  in  his  official 
capacity  as  Tax  Collector,  or  to  recover  the  price  or  value 
of  any  goods,  wares,  merchandise,  or  other  personal 
property  so  seized,  or  for  damages  for  the  seizure,  de- 
tention, sale  of,  or  injury  to  any  goods,  wares,  merchan- 
dise, or  other  personal  property  seized,  or  for  damages 
done  to  any  person  or  property  in  making  any  such 
seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assess- 
ment, as  provided  in  Section  347  of  the  Civil  Code. 


tion. 


No   iimita-      348.     (N.  S.)    To  actions  brought  to  recover  money 
or  other  property  deposited  with  any  bank,  banker, 
trust  company,  or  savings  and  loan  society,  there  is  no 
limitation. 
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350.  The  time  to  which  the  Statute  of  Limitations  runs  is  the  filing 
of  the  original  complaint.  The  filing  of  an  amended  complaint  does 
not  extend  this  time  np  to  the  period  when  it  u  filed.  Lorenzana  v. 
Gamarillo,  45  Cal.  125. 

852.  (Snbd.  4.)  Statute  of  Limitations  runs  against  a  married 
woman  as  to  her  separate  property;  the  amendment  of  April  18th, 
1863  (Stat.  1863,  p.  325),  haring  changed  the  rule  of  the  Statute  of 
1850  on  this  subject.    Kapp  v.  Griffith,  42  Gal.  411. 

Cbsditob. — Under  the  provisions  of  section  twenty-one  of  the  United 
States  Bankrupt  Act  of  1867,  a  creditor  who  has  proved  his  debt  is 
deemed  to  have  waived  his  right  of  action  against  the  bankrupt.  Wil- 
son V.  Capuro,  41  Gal.  545. 

Pabtnsb.  —It  may  not  be  necessary,  in  order  to  enable  a  partner  to 
maintain  an  action  at  law  against  a  copartner,  or  one  who  has  been 
such,  to  show  an  express  promise  to  pay  an  ascertained  balance,  but  the 
balance  itself  must  be  one  which  has  been  ascertained  by  the  act  of  all 
the  partners,  and  agreed  to  as  constituting  a  balance  due.  Boss  v. 
Cornell,  45  Gal.  133. 

ExTOBTioN. — Any  private  citizen  may  make  complaint  in  the  District 
Court  against  an  officer  for  extortion  in,  or  neglect  of,  official  duties 
under  the  act  of  March  14th,  1853.    Matter  of  Marks,  45  Gal.  199. 

NuiBANCB. — The  facts  that  the  parties  who  bring  an  action  to  prevent 
or  abate  a  nuisance  over  land  fronting  on  the  road,  and  have  no  other 
means  of  access  to  their  lands  except  over  and  along  the  road,  do  not 
show  such  special  damage  to  the  plaintiffii,  in  addition  to  that  sustained 
by  the  public  as  enables  them  to  maintain  the  action.  Aram  v.  Shal- 
lenberger,  41  Gal.  449. 


369.  An  administrator  who  is  a  party  to  an  action  involving  title 
of  his  intestate  to  real  property,  represents  the  title  which  the  deceased 
had  at  the  time  of  his  death.  Gunningham  v.  Ashley,  45  Gal.  485. 
Heir  or  devisee  cannot  maintain  ejectment  while  the  administration  is 
unclosed.  Ghapman  v.  Hollister,  42  Gal.  464.  The  general  rule  is 
that  ejectment  can  be  maintained  only  against  the  real  party  in  posses- 
sion, although  he  is  not  personally  on  the  premises,  but  may  be  in  pos- 
session through  servants  and  employees.  Polack  v.  Mansfield,  44  Gal. 
36.    When  employee  becomes  proper  party  defendant.    Id. 


woman  as 


870.    When  a  married  woman  is  a  party,  her  hnsband  Married 
mnst  be  joined  with  her,  except:  ^u^*!^ 

1.  When  the  action  concerns  her  separate  property, 
or  her  right  or  claim  to  the  homestead  property,  she 
may  sne  alone. 

2.  When  the  action  is  between  herself  and  her  hus- 
band^ she  may  sue  or  be  sued  alone. 
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3.  When  she  is  living  separate  and  apart  from  her 
husband,  by  reason  of  his  desertion  of  her,  or  by  agi-ee- 
ment  in  writing  entered  into  between  them,  she  may 
sue  or  be  sued  alone. 

(Snbd.  1.)  Husband* need  not  be  joined  with  wife  in  action  for  re- 
covery of  her  separate  prop4*rty.    Eapp  t.  Griffith,  44  Cal.  412. 

872.  When  an  infant  is  a  party,  he  must  appear 
either  by  his  general  guardian,  or  by  a  guardian  ap- 
pointed by  the  Court  in  which  the  action  is  prosecuted, 
or  by  a  Judge  thereof.  A  guardian  may  be  appointed 
in  any  case,  when  it  is  deemed  by  the  Court  in  which 
the  action  is  prosecuted,  or  by  a  Judge  thereof,  expe- 
dient, to  represent  the  infant  in  the  action,  notwitl^- 
standing  he  may  have  a  general  guardian,  and  may  have 
appeared  by  him. 

372.  Jmisdiction  over  infant,  how  obtained.  Smith  y.  McDonald, 
42  Cal.  489. 

376.  A  father,  or  in  case  of  his  death  or  desertion 
of  his  family,  the  mother,  may  maintain  an  action  for 
the  injury  or  death  of  a  minor  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward,  when  such  injury  or 
death  is  caused  b^  the  wrongful  act  or  neglect  of 
another.  Such  action  may  be  maintained  against  the 
person  causing  the  injury  or  death,  or  if  such  person  be 
employed  by  another  person  who  is  responsible  for  his 
conduct,  also  against  such  other  person. 

376.  Beal  party  in  interest.  Karr  t.  Parks,  44  Cal.  48.  Evidence 
in  action  admissible.    Taylor  y.  W.  P.  K.  B.  Co.,  45  Cal.  323. 

377.  When  the  death  of  a  person,  not  being  a  mi- 
nor, is  caused  by  the  wrongfjal  act  or  neglect  of  an- 
other, his  heird  or  personal  representatives  may  main- 
tain an  action  for  damages  against  the  person  causing 
the  death;  or  if  such  person  be  employed  by  another 
person  who  is  responsible  for  his  conduct,  then  also 
against  such  other  person.  In  every  action  under  this 
and  the  preceding  section,  such  damages  may  be  given 
as  under  all  the  circumstances  of  the  case  may  be  just. 
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879*  If  A  makes  a  verbal  contnict  with  B  to  sell  him  a  tract  of 
land,  and  puts  him  in  possession,  B  is  a  necessary  party  to  an  action 
commenced  by  the  judgment  creditors  against  A,  to  be  subrogated  to 
B'b  rights  in  the  land.  Logan  y.  Hale,  42  Cal.  645.  Where  several 
persons  have  been  jointly  concerned  in  a  series  of  fraudulent  acts,  they 
may  be  united  as  defendants  in  a  suit  to  annul  the  fraudulent  acts, 
ahhough  the  gains  they  realize  by  such  acts  are  several.  Andrews  v. 
Pratt,  44  Gal.  309. 

380.     In  an  action  brought  by  a  person  out  of  pos-  pefendontti 
session  of  real  property,  to  determine  an  adverse  claim  determine 
of  an  interest  or  estate  therein,  the  person  making  such  cu.ms. 
adverse  claim  and  persons  in  possession  may  be  joined 
as  defendants;  and  if  the  judgment  be  for  the  plaintiff, 
he  may  have  a  writ  for  the  possession  of  the  premises, 
as  against  the  defendants  in  the  action,  against  whom 
the  judgment  has  passed. 

881.     Any  two  or  more  persons  claiming  any  estate  ciaimantK 
or  interest  in  lands  under  a  common  source  of  title,  common 

source  of 

whether  holding  as  tenants  in  common,  joint  tenants,  tiue.  mav 
coparceners,  or  in  severalty,  may  unite  m  an  action 
against  any  person  claiming  an  adverse  estate  or  inter- 
est therein,  for  the  purpose  of  determining  such  ad- 
verse claim,  or  of  establishing  such  common  source  of 
title,  or  of  declaring  the  same  to  be  held  in  trust,  or  of 
removing  a  cloud  upon  the  same. 

885  An  action  or  proceeding  does  not  abate  by  the  Action. 
death  or  any  disability  of  a  party,  or  by  the  transfer  of  abate. 
any  interest  therein,  if  the  cause  of  action  survive  or 
continue.  In  case  of  the  death  or  any  disability  of  a 
party,  the  Court,  on  motion,  may  allow  the  action  or 
proceeding  to  be  continued  by  or  against  his  represen- 
tative or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the*  action  or  proceeding  may  be  ^^n 
continued  in  the  name  of  the  original  party,  or  the 
Court  may  allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action  or  proceeding. 

Or  Death  or  TijAnmrF. — On  the  death  of  the  plaintiff,  the  Court 
may,  hy  an  express  order,  snhstitnte  his  representative  as  plaintiff. 
Taylor  v.  W.  P.  R.  E.  Co.,  45  Cal.  323. 

Ox  Tbambtsb  of  Intbbkbt. — Substitntion  and  continuance  of  action 
on  transfer  of  interest.    Corwin  v.  Bensley,  43  Cal.  261. 
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887.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  proceeding,  who  has  an  interest  in  the 
matter  in  litigation,  in  the  success  of  either  of  the  par- 
ties, or  an  interest  against  both.  An  intervention  takes 
place  when  a  third  person  is  permitted  to  become  a 
party  to  an  action  or  proceeding  between  other  persons, 
either  by  joining  the  plaintiff  in  claiming  what  is 
songht  by  the  complaint,  or  by  nniting  with  the  defend- 
ant in  resisting  the  claims  of  the  plaintiff,  or  by  de- 
manding anything  adversely  to  both  the  plaintiff  and 
the  defendant,  and  is  made  by  complaint,  setting  forth 
the  grounds  upon  which  the  intervention  rests,  filed  by 
leave  of  the  Court,  and  served  upon  the  particle  to  the 
action  or  proceeding  who  have  not  appeared,  and  upon 
the  attorneys  of  the  parties  who  have  appeared,  who 
may  answer  or  demur  to  it  as  if  it  were  an  original  com- 
plaint. 

iNrRRVENTioN.— If  answeiB  of  iotervention  &re  filed  in  the  Court 
below,  by  persons  not  parties  to  the  record,  and  the  plaintiff  makes  no 
objection,  but  goes  to  trial,  he  cannot  afterward  raise  the  objection. 
Smith  Y.  Penroy,  44  Cal.  161. 


Action 
how  com- 
menoed. 


Indorte. 
ment  on 
complaint. 


Summonf. 


389'  When  one  of  the  defendants  in  a  joint  judgment  snes  to  have 
the  judgment  perpetually  enjoined,  his  co-defendanta  should  be  made 
parties  to  the  action,  or  sufficient  reasons  for  the  omission  to  make 
them  parties,  should  be  stated  in  the  complaint.  Gi^tes  v.  Lane,  44 
Gal.  392.  In  such  case  the  Court  should  require  the  omitted  parties  to 
be  brought  in. 

• 

405.  Civil  actions  in  the  Courts  of  this  State  are 
commenced  by  filing  a  complaint. 

Action,  when  commenced.  Lcrenzana  ▼.  Camarillo,  45  Cal.  125. 
Bee  ante,  $  350. 

406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month  and  year  that  it  is  filed,  and  at  any  time 
within  one  year  thereafter,  the  plaintiff  may  hayjB  a 
summons  issued;  and  if  the  action  be  brought  against 
two  or  more  defendants,  who  reside  in  different  coun- 
ties, may  have  a  summons  issued  for  each  of  such 
counties  at  the  same  time.  But  at  any  time  within  the 
year  after  the  complaint  is  filed,  the  defendant  may,  in 
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writing,  or  by  appearing  and  answering  or  demurring, 
waive  the  issuing  of  summons;  or,  if  the  action  be 
brought  upon  a  joint  contract  of  two  or  more  defend- 
ants, and  one  of  them  has  appeared  within  the  year, 
the  other  or  others  may  be  served  or  appear  after  the 
year,  at  any  time  before  trial. 

SnicMOMs  Waivsd  by  Appsabanob. — The  only  purpose  of  a  Bummons 
is  to  bring  the  defendant  into  Conrt,  and  if  he  appears  and  answers,  he 
waives  any  defect  in  the  summons.  BandaU  v.  Falkner,  41  Cal.  242. 
A  notice,  signed  by  attorneys,  and  filed  with  the  clerk  after  a  com- 
plaint has  been  filed,  stating  that  we  have  been  retained  by,  and  hereby 
appear  for  the  above  named  defendant,  in  the  above  entitled  action,  is 
a  snfflcient  appearance  and  a  waiver  of  summons.  Dyer  v.  North,  44 
Cal.  157.  Appearance  by  attorney  gives  the  Conrt  jurisdiction.  Ma- 
honey  V.  Middleton,  41  Cal.  41.  The  voluntary  appearance  in  the  Pro- 
hate  Court  of  an  executor,  in  proceedings  relating  to  the  estate,  is  a 
^^ver  of  the  issuance  and  service  of  dtation  on  him.  Estate  of  John- 
«n  V.  Tyson,  45  Cal.  257.  , 

DiBMiBSAii  OF  Action  fob  Fah^ubb  to  PBOSBOUTB.-T-Where  complaint 
was  filed  and  summons  issued  more  than  eight  years  before  service,  a 
motion  to  strike  out  the  complaint  was  properly  granted.  Carpentier 
V.  Mintum,  39  Cal.  450.  If  a  summons  is  not  served  until  three  years 
after  the  complaint  is  filed,  and  it  is  issued,  and  there  is  no  reasonable 
excuse  for  the  delay,  the  service  will  be  set  aside  on  motion,  and  the 
action  dismissed.  Eldridge  v.  Kay,  45  Cal.  49.  Effect  of  dismissal 
without  trial.    Davenport  v.  Turpin,  43  Cal.  598. 

407*  The  provisions  of  the  statute,  as  to  what  the  summons  shall 
state,  are  not  merely  directory,  but  are  mandatory.  Lyman  v.  Milton, 
44  Cal.  630.  A  summons  must  state  the  names  of  all  the  parties  to  the 
action.  Where  there  are  several  defendants,  it  is  not  sufficient  to  give 
the  name  of  one  in  the  summons,  followed  by  the  words  "  «<  ai. "  Lyman 
V.  Milton,  44  Cal.  630.  The  question  as  to  the  right  to  amend  the  sum- 
mons by  inserting  the  names  of  defendants  after  motion  to  dismiss, 
spoken  of.    Lyman  v.  Milton,  44  Cal.  630. 

(Subd.  1.)  Sufficient  statement  in  summons.  Eling  v.  Blood,  41 
Cal.  317.    Insufficient  statement.    Lyman  v.  Milton,  44  Cal.  633. 

(Subd.  2.)     District  defined.    McCauley  v.  Fulton,  44  Cal.  360. 

409.    In  an  action  affecting  the  title  or  the  right  of  construe 
possession  of  ireal  property,  the  plaintiff,  at  the  time  of  oVpeodenc} 
filing  the  complaint,  and  the  defendant,  at  the  time  of  how  given. 
filing  his  answer,  when  affirmative  relief  is  claimed  in 
each  answer,  or  at  any  time  afterwards,  may  record  in 
ihe  office  of  the  Becorder  of  the  county  in  which  the 
property  is  situated,  a  notice  of  the  pendency  of  the 
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action,  containing  the  names  of  the  parties,  and  the 
object  of  the  action  or  defense,  and  a  description  of 
the  property  in  that  county  affected  thereby.  From 
the  time  of  filing  such  notice  for  record  only,  shall  a 
purchaser  or  incumbrancer  of  the  property  affected 
thereby  be  deemed  to  have  constructive  notice  of  the 
pendency  of  the  action,  and  only  of  its  pendency 
against  parties  designated  by  their  real  names. 

In  an  action  to  enforce  the  lien  of  a  tax  by  a  sale  of  the  property,  it 
is  not  necessary  to  file  a  lis  pendens,  Beeve  v.  Kennedy,  43  Cal.  643. 
The  object  of  the  statute  was  not  to  restrict  the^  right  of  alienation  bat 
to  hold  the  interest  of  the  losing  party  subservient  to  the  judgment. 
Gorwin  v.  Bensley,  43  Cal.  263. 

410.  The  summons  may  be  served  by  the  Sheriff  of 
the  county  where  the  defendant  is  found,  or  by  any 
other  person,  over  the  age  of  eighteen,  not  a  party  to 
the  action.  A  copy  of  the  complaint  must  be  served 
with  the  summons,  unless  two  or  more  defendants  are 
residents  of  the  same  county,  in  which  case  a  copy  of 
the  complaint  need  only  be  served  upon  one  of  such 
defendants.  When  the  summons  is  served  by  the  Sheriff, 
it  must  be  returned,  with  his  certificate  of  its  service, 
and  of  the  service  of  any  copy  of  the  complaint  where 
such  copy  is  served,  to  the  office  of  the  clerk  from  which 
it  issued.  When  it  is  served  by  any  other  person,  it 
must  be  returned  to  the  same  place,  with  an  affidavit  of 
such  person  of  its  service,  and  of  the  service  of  a  copy 
of  the  complaint,  where  such  copy  is  served. 

When  there  are  several  defendants,  and  all  are  served  with  summons 
in  one  county,  the  presumption  is  that  aU  resided  in  the  county  where 
served,  and  a  service  of  a  copy  of  the  complaint  on  one  is  deemed  a 
service  on  aU.  King  v.  Blood,  41  Cal.  314.  A  summons  cannot  bo 
served  by  delivering  a  copy  to  the  attorney  in  fact  of  the  defendant. 
Drake  v.  Duvenick,  45  Cal.  455.  Sufficiency  of  service  where  there  are 
several  parties.    Drake  v.  Duvenick,  45  Cal.  465. 

Tax  Suit. — Service  of  summons  in  action  for  the  collection  of  a  tax 
and  the  enforcement  of  its  lien  on  real  estate.  People  v.  Bernal,  43 
Cal.  385. 

Upon  Cobporatioks. — Service  of  summons  upon  President  de  jure, 
held  sufficient.    Eel  River  Nav.  Co.  v.  Struver,  41  Cal.  616. 
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41L    The  sammons  must  be  served  by  delivering  a  Sj^^Som 
copy  thereof,  as  follows :  lerved. 

1.  If  the  suit  is  against  a  corporation  formed  under 
the  laws  of  this  State :  to  the  president  or  other  head  of 
the  corporation,  secretary,  cashier,  or  managing  agent 
thereof ; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a 
non-resident  joint  stock  company  or  association,  doing 
business  and  having  a  managing  cfr  business  agent, 
cashier  or  secretary  within  this  State :  to  such  agent, 
cashier,  or  secretary; 

3.  If  against  a  minor,  under  the  age  of  fourteen 
years,  residing  within  this  State :  to  such  minor,  person- 
ally, and  also  to  his  father,  mother,  or  guardian ;  or  if 
there  be  none  within  this  State,  then  to  any  person  hav- 
ing the  care  or  control  of  such  minor,  or  with  whom  he 
resides,  or  in  whose  service  he  is  employed ; 

4.  If  against  a  person  residing  within  this  State  who 
has  been  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom 
a  guardian  has  been  appointed :  to  such  person  and  also 
to  his  guardian; 

5.  If  against  a  county,  city,  or  town:  to  the  presi- 
!            dent  of  the  Board  of  Supervisors,  president  of  the  Coun- 
cil, or  Trustees,  or  other  head  of  the  legislative  depart- 
ment thereof ; 

6*.     In  all  other  cases  to  the  defendant  personally. 

Where,  iu  a  SQit  against  infants,  there  was  no  personal  service  upon 
them,  bat  their  general  guardian  appeared  and  defended  for  them,  snch 
appearanoe  gave  the  Court  jurisdiction  of  their  persons.     Smith  v. 
I  McDonald,  42  Cal.  484,    Mere  irregularity  in  the  service  of  a  summons 

does  not  render  a  judgment  void  for  want  of  jurisdiction.    Drake  y. 
Duveniok,  45  Cal.  456. 

413.    The  order  must  direct  the  publication  to  be  Barrioebx 
made  in  a  newspaper,  to  be  designated,  as  most  likely  Son^how 
to  give  notice  to  the  person  to  be  served,  and  for  such  ™*^®* 
length  of  time  as  may  be  deemed  reasonable,  at  least 
once  a  week;  but  publication  against  a  defendant  resid- 
ing out  of  the  State,  or  absent  therefrom,  must  not  be 
less  than  two  months.    In  case  of  publication,  where 
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the  residence  of  a  non-resident  or  absent  defendant  is 
known,  the  Court  or  Judge  must  direct  a  copy  of  the 
summons  and  complaint  to  be  forthwith  deposited  in 
the  post  office,  directed  to  the  person  to  be  served,  at 
his  place  of  residence.  When  publication  is  ordered, 
personal  service  of  a  copy  of  the  summons  and  com- 
plaint out  of  the  State,  is  equivalent  to  publication  and 
deposit  in  the  post  office;  and  in  either  case  the  service 
of  the  summons  is  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  for  publication. 

415.  When  the  return  on  a  smnmons  states  that  a  copy  of  the 
summons  was  personally  served  on  the  defendant  in  the  action,  giving 
the  time  and  place,  this  return,  although  informal,  is  yet  sufficient  to 
give  the  Court  jurisdiction  of  the  person.  Drake  v.  Duvenick,  45  Gal. 
455.  In  making  service  of  a  summons,  and  in  the  return  of  such  serv- 
ice, the  provisions  of  the  statute  must  be,  and  must  be  shown  to  have 
been,  substantially  observed  and  followed  by  the  officer ;  otherwise  the 
proceedings  cannot  be  supported  upon  a  direct  appeal  taken.  People 
V.  Bemal,  43  Gal.  385.  The  statute  does  not  require  any  particular 
form  of  certificate  or  affidavit,  except  that  *4t  shall  state  the  time  and 
place  of  service."    Drake  v.  Duvenick,  45  Gal.  463. 


JuxiBdlctlon 


•are. 


418.     From  the  time  of  the  service  of  the  summons 

qSS^  and  of  a  copy  of  the  complaint  in  a  civil  action,  where 
appew-  service  of  a  copy  of  the  complaint  is  required,  or  of 
the  completion  of  the  publication  when  service  by  pub- 
lication is  ordered,  the  Court  is  deemed  to  have  ac- 
quired jurisdiction  of  the  parties,  and  to  have  control 
of  all  the  subsequent  proceedings.  The  voluntary  ap- 
pearance of  a  defendant  is  equivalent  to  personal  ser- 
vice of  the  summons  and  copy  of  the  complaint  upon 
him. 

The  fact  of  service  is  material,  and  froih  the  time  the  service  was 
made  the  Gourt  is  deemed  to  have  acquired  jurisdiction.  Drake  v. 
Duvenick,  45  Gal.  463.  A  motion  to  set  aside  the  service  of  a  sum- 
mons may  be  made  without  entering  an  appearance  in  the  action. 
Eldridge  v.  Kay,  45  Gal.  49. 

420>  ^^  pleadings,  the  essential  facts  upon  which  the  legal  points 
in  the  controversy  depend,  should  be  stated  with  clearness  and  pre- 
cision, so  that  nothing  is  left  for  the  Gourt  to  surmise.  Gates  v.  Lane, 
44  Gal.  392.  Unless  the  facts  essential  to  the  support  of  the  case  be 
aUeged  in  the  pleadings,  evidence  upon  such  omitted  facts  cannot  be 
heard  or  considered.    Hicks  v.  Murray,  43  Gal.  519. 
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426-  Bail  Bond.— In  an  action  npon  a  bail  bond  given  by  a  per- 
son held  on  a  criminal  charge,  the  complaint  must  allege  that  the 
person  bailed  vas  released  from  custody  npon  the  execution  and  de- 
livery of  the  bond.    Los  Angeles  Co.  v.  Babcock,  45  Cal.  252. 

Breach  of  Goktbact  to  Purchase  Land. — In  such  a  case  the  com- 
plaint must  allege  a  tender  of  a  conveyance.  Bohall  v.  Dillcr,  41  Gal. 
532. 

Contest  fob  Purchase  of  Lands. — A  complaint  in  an  action  be- 
tween contesting  applicants  to  buy  lien  lands,  must  aver  that  the  Sur- 
veyor General  has  made  application  to  the  Begister  to  have  the  land 
accepted  in  part  satisfaction  of  the  grant  under  which  it  is  sought  to  lo- 
cate them.    Berry  v.  Cammet,  44  Gal.  348. 

Contract. — In  an  action  to  recover  money  alleged  to  be  due  on  a 
contract,  an  allegation  that  the  sum  sued  for  is  now  due  is  a  mere  con- 
clusion of  law.    Doyle  v.  Phoenix  Ins.  Co.  44  Cal.  264. 

Contract. — As  against  the  plaintiff,  the  presumption  is  that  his  com- 
plaint correctly  states  the  contract  which  was  the  cause  of  action. 
Johnson  v.  Moss,  45  Cal.  515. 

Damaoes.-  -In  an  action  for  damages,  the  plaintiff  must  allege  that 
he  has  sustained  damages.    Bohall  v.  Diller,  41  Cal.  532. 

Ejectment. — The  vendor  will  not  be  permitted  to  aver,  if  he  brings 
an  action  to  recover  possession  from  the  party  holding  under  the  con- 
tract, that  he  sold  less  than  the  whole  title  to  the  land,  unless  he  can 
also  aver  that  the  written  contract,  by  reason  of  fraud,  mistake,  or  the 
like,  does  not  show  the  real  contract.  Marshall  v.  Caldwell,  41  Cal. 
611. 

Ejectment  bt  Executor.— Suf&cient  averment  of  seizin  and  right 
of  possoKsion.    Salmon  v.  Wilson,  41  Cal.  595. 

Insubance. — In  the  complaint,  in  an  action  on  an  insurance  policy, 
by  the  terms  of  which  the  loss  is  to  be  estimated,  and  paid  sixty  days 
after  due  notice  and  proof  of  the  same,  an  allegation  that  the  plaintiff 
performed  all  the  conditions  on  his  part,  and  gave  the  defendant  due 
notice  and  proof  of  the  fire  and  loss,  and  demanded  payment,  does 
not  show  that  sixty  days  had  elapsed  after  proof  and  notice,  before 
bringing  suit;  and  the  complaint  does  not  state  a  cause  of  action. 
Doyle  V.  Phoenix  Ins.  Co.,  44  Cal.  264. 

Judgment. — In  a  complaint  in  an  action  on  a  judgment,  it  is  un- 
necessary to  aver  that  an  execution  has  been  issued  on  the  judgment, 
and  an  unsuccessful  effort  made  to  collect  it.  King  v.  Blood,  41  Cal. 
314. 

Lxbex..~A  colloquium  in  a  complaint  for  libel  cannot  be  supplied  by 
an  inuendo.  The  colloquium  states  the  (Extrinsic  facts  to  show  the 
libelous  meaning  of  the  words,  and  the  inuendo  applies  the  words  to 
these  ^acts.    Clarke  v.  Fitch,  41  Cal.  472. 

Nuisance. — Special  damages  to  private  persons,  for  nuisance  in  ob- 
structing a  public  highway,  must  be  particularly  stated  in  the  com- 
plaint. The  means  by  which  the  damages  were  caused  must  be  alleged. 
L.  T.  Co.  V.  8.  &  W.  W.  B.  Co.,  41  Cal.  562. 
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PfiomssoBT  KoTS. — ^A  complaint  on  a  promissory  note  sbonld  allege 
that  the  note  remains  dne  and  unpaid.  Without  snch  allegation  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Dayanay 
V.  Eggenhoff,  43  Gal.  396. 

Beooonizangb. — Sufficiency  of  complaint  in  action  on.  People  y. 
Eaton,  41  Gal.  657. 

BEooyKBT  OF  MONBT,  paid  on  land,  ayerment  of  tender.  Englander 
y.  Rogers,  41  Gal.  420. 

RsPLKyiN. — The  plaintiff  in  repleyin  cannot  ayer  that  the  defendant 
is  in  possession  of  the  property,  and  then  on  the  trial  recoyer  judgment 
against  him  on  the  ground  that  he  was  not  in  possession.  Hawkins  y. 
Boberts,  46  Gal.  38. 

Bescission  of  Goktbact. — In  order  to  recoyer  possession  of  premises 
on  the  ground  of  rescission  of  contract,  the  plaintiff  must  allege  a  re- 
pa,yment  or  tender  of  the  amount  paid  by  the  defendant  at  the  execu- 
tion of  the  contract.    Bohall  y.  Diller,  41  Gal.  632. 

Bbscission  of  Gomtbxct. — In  an  action  to  rescind  a  sale  of  real  estate, 
on  the  ground  of  fraudulent  representations,  security  ayerred  in  the 
complaint  to  haye  been  giyen  for  the  purchase  money,  will  be  presumed 
to  be  adequate,  unless  the  contrary  is  expressly  ayerred.  Purdy  y. 
Bullard,  41  Gal.  414. 

Bbttino  aside  ExEGimoN  Sai^e. — In  a  complaint  to  set  aside  an  execu- 
tion sale,  made  under  a  judgment,  on  account  of  matters  extrinsic  to 
the  judgment,  at  which  the  purchaser  was  not  a  party,  if  there  is  no 
ayerment  that  the  purchaser  had  notice  of  such  extrinsic  facts,  he  will 
be  deemed  a  purchaser  without  notice.  Beeye  y.  Kennedy,  43  Cal. 
643. 

Specifzo  Pbbfobmance.— Tender  an  ayerment  that  the  plaintiff  has 
been  ready  and  willing,  and  has  offered  to  accept  a  conyeyance  accord- 
ing to  the  agreement,  and  to  pay  the  balance  of  the  purchase  money,  is 
not  an  ayerment  that  he  tendered  the  purchase  money.  Englander  y. 
Bogers,  41  Gal.  420. 

Statute  of  FBAtms. — ^An  ayerment  in  a  complaint,  that  an  agreement 
was  made  to  sell  land,  is  sufficient,  without  alleging  that  it  was  in 
*  writing  and  signed.    If  denied,  the  proof  must  show  these  facts.     Vas- 
sault  y.  Edwards,  43  Gal.  469. 

Stbeet  Asbesshentb. — Ayerment  of  resolution  of  intention,  sufficient 
to  support  judgment  by  default.    Dy^r  y.  North,  44  Gal.  167. 

Tenancy  in  Gommon. — An  ayerment  in  a  complaint,  where  there  are 
seyeral  plaintiffs,  that  the  plaintifib  own  seyen  tenths  of  certain  real 
estate,  raises  the  legal  presumption  that  they  own  it  as  tenants  in  com- 
mon.   Beynolds  y.  Hosmer,  46  Gal.  616. 

Tbbspass. — In  an  action  for  damages  caused  by  the  sale  of  plaintiff*s 
real  estate,  under  an  execution  issued  under  an  erroneous  judgment, 
afterwards  reyersed,  it  is  not  necessary  in  the  complaint  to  make  a 
direct  ayerment  of  the  existence  of  the  property,  if  that  fact  appears  by 
necessary  inference  from  facts  stated.  Beynolds  y.  Hosmer,  46  Gal. 
616. 
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427.  The  several  oauses  of  action  upon  which  a  party  relies  must  be 
set  out*  with  directness  and  precision,  the  amount  due  upon  each  cause  of 
action  being  separately  stated.  Watson  ▼.  S.  F.  &  H.  B.  B.  B.  Co.,  41 
Cal.  17.  A  complaint  setting  up  in  one  count  ownership  in,  and 
ouster  from,  a  certain  water  right,  and  also  a  site  for  a  dam,  and  the  land 
ou  which  a  dam  is  built,  and  praying  for  restitution,  improperly  unites 
several  causes  of  action.    Nev.  &,  Sac.  Canal  Co.  v.  Kidd,  43  Cal.  108. 

430.  (Subd.  4.)  MisJoiMBBB  OF  Pabtiss.  — When  it  appears  on  the 
face  of  the  complaint  that  there  is  a  misjoinder  of  parties  plaintiff,  the 
objection  must  be  taken  by  demurrer,  and  cannot  be  taken  by  answer. 
Tennent  v.  Pfister,  45  Gal.  270. 

(Subd.  5.)  Where  the  complaint  set  forth  a  contract  to  build  a  dam, 
the  failure  of  defendants  to  comply  therewith,  and  alleged  damages  to 
plaintiffs  on  account  of  loss  of  profits  which  they  would  have  made  by 
their  ditch  if  the  dam  had  been  built,  and  demanded  judgment  for  dam- 
ages :  Udd,  that  demurrer  on  the  ground  that  it  united  two  causes  of 
action  would  not  lie.    Beedy  v.  Smith,  42  Cal.  245. 

(Subd.  6.)  Under  the  general  demurrer  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  an  objection  cannot 
be  taken  that  it  is  merely  ambiguous.  Slattery  v.  Hall,  43  Cal.  191. 
If  a  complaint  states  facts  which  entitle  the  plaintiff  to  relief,  either 
legal  or  equitable,  it  is  not  demurrable  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  White  v.  Lyons, 
42  Cal.  279. 

(Subd.  7.)  A  complaint  is  ambiguous,  unintelligible  and  uncertain, 
which  avers  that  plaintiff  delivered  a  horse  to  defendant  of  the  value 
of  three  hundred  dollars,  on  an  agreement  that  the  latter  would  sell 
him  and  account  for  the  proceeds ;  and  that  defendant  accepted  the 
horse,  and  promised  to  sell  him  at  that  price  and  account  for  the  pro- 
ceeds, and  that  defendant  sold  the  horse  without  stating  at  what  price. 
Tomlinson  v.  Monroe,  41  Cal.  94.  A  demurrer  on  the  ground  of  am- 
biguity should  be  overruled,  if  enough  appears  to  render  the  pleading 
demurred  to  easy  of  comprehension,  and  free  from  reasonable  doubt. 
Salmon  v.  Wilson,  41  Cal.  595.  In  an  action  to  compel  the  conveyance 
of  land,  the  complaint  did  not  clearly  set  forth  whether  the  title  which 
the  defendant  agreed  to  obtain,  and  did  obtain,  was  a  title  to  the  land  as 
lien  land,  or  a  title  under  the  pre-emption  laws  of  the  United  States : 
JIdd,  ambiguous  and  uncertain.  Hudson  v.  Johnson,  45  Cal.  21.  A 
demurrer  to  a  complaint  for  ambiguity  must  state  wherein  it  is  am- 
biguous. Lorenzana  v.  Camarillo,  45  Cal.  325.  A  defect  in  a  complaint 
for  uncertainty  must  be  taken  by  special  demurrer.  Beynolds  v. 
Hosmer,  45  Cal.  616. 

Spicxal  DicMUBBBB. — Grouuds  of  special  demurrer  which  were  not 
presented  in  the  Court  below,  will  not  be  considered  in  the  Supreme 
Court.    Galev.  T.  C.  Wat.  Co.,  44  Cal.  43. 

434-  OBJBcnoifs  Waivkd  bt  Faxlubk  to  Demob. — ^When  a  com- 
plaint is  defective  in  manner  rather  than  in  matter,  if  no  objection  is 
taken  by  demurrer,  it  will  be  held  sufficient  to  support  a  judgment. 
BusseU  V.  Mixer,  42  Cal.  476. 
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what  to 
contain. 


^■J"'  437.     The  answer  of  the  defendant  shall  contain : 

1.  A  general  or  specific  denial  of  the  material  allega- 
tions of  the  complaint  controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counterclaim.  If  the  complaint  be  verified, 
the  denial  of  each  allegation  controverted  must  be 
specific,  and  be  made  positively,  or  according  to  the 
information  and  belief  of  the  defendant.  If  the  de- 
fendant has  no  information  or  belief  upon  the  subject 
sufficient  to  enable  him  to  answer  an  allegation  of  the 
complaint,  he  may  so  state  in  his  answer,  and  place  his 
denial  on  that  ground.  If  the  complaint  be  not  verified, 
a  general  denial  is  sufficient,  but  only  puts  in  issue  the 
material  allegations  of  the  complaint. 

(Subd.  1.)  Insuffigibnt  Denials.— If  the  complaint  ayers  that  the 
defendant  wrongfully  broke  down  plaintiff's  flume,  and  the  answer 
denies  that  the  defendant  wrongfully  broke  down  the  flume,  it  is  an  ad- 
mission that  the  defendant  broke  do^n  the  flume,  and  only  a  denial  of 
its  wrongful  character.    Feely  v.  Shirley,  43  Cal.  370. 

Admissions  in  Pleadings  bind  a  party.  Hellman  v.  Howard,  44 
Cal.  101  ;  Hall  v.  Folack,  42  Cal,  219.  All  evidence  contrary  to  ad- 
missions to  be  disregarded.  Id.  The  question  as  to  what  facts  are 
admitted  is  for  the  Court  and  not  for  the  jury.  Tevis  y.  Hicks,  41  Cal. 
123.    Answer  admitting  a  trust.    Scott  v.  Umbarger,  41  Cal.  410. 

(Subd.  2.)  Anotheb  Action  Pending. — The  defense  that  there  is 
another  action  pending  between  the  same  parties  for  the  same  cause  of 
action  must  be  pleaded.    Walsworth  y.  Johnson,  41  Cal.  61. 

Equitable  Defense. — The  sufficiency  of  an  equitable  defense  in  an 
action  at  law  is  to  be  determined  by  the  application  of  the  rules  of 
pleading  obserYed  in  Courts  of  Equity,  when  relief  is  sought  there  in 
cases  of  like  character.    Bruck  y.  Tucker,  42  Cal.  352. 

Estoppel. — An  estoppel  which  is  of  equitable  cognizance  must  be 
pleaded.    Etchebome  y.  Auzerais,  45  Cal.  122. 

Fbaud. — In  an  action  to  recoYer  damages  for  taking  personal  prop- 
erty, the  defendant,  who  has  taken  the  property  from  the  plaintiff,  can- 
not show  in  defense  that  the  former  owner  made  a  fraudulent  sale  of 
the  property  to  the  plaintiff,  unless  in  his  answer  he  makes  himself  the 
representative  of  the  former  owner  and  alleges  he  was  defrauded  by 
the  sale.    Leszinsky  y.  White,  45  Cal.  278. 

Judgment  mo  Bab. — A  judgment  in  a  former  action  is  well  pleaded  as 
a  bar  to  a  second  action,  proYided  the  cause  of  action  is  the  same, 
though  the  form  of  action  has  been  changed.  Taylor  y.  Castle,  42  Cal. 
367.    What  is  the  "  same  cause  of  action."    Id. 

Justification  by  License. — In  order  to  justify  the  excavation  of  a 
ditch  on  the  land  of  another  under  a  parol  license,  the  license  must  be 
pleaded.    Alford  y.  Bamum,  45  Cal.  482. 
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Plea,  in  Abatement. — A  plea  in  abatement  of  the  non-joinder  of  other 
parties  who  were  alleged  to  be  necessary  defendants,  if  proved  on  the 
trial,  must  prevail,  even  if  plaintiff  was  ignorant  of  the  fact  that  snch 
parties  were  necessary.    McDonald  v.  Backus,  45  Gal.  262. 

Plea  in  Avoidance. — If  the  wife  seeks  to  avoid  her  mortgage,  on  the 
ground  of  the  same  having  been  executed  or  acknowledged  under  com- 
pnlsion  or  undue  influence,  she  must  allege  such  to  be  the  fact.  An 
allegation  that  she  did  not  acknowledge  it  freely  and  voluntarily,  is  not 
sufficient.    Conn.  L.  Ins.  Go.  v.  McGormick,  45  Gal.  580. 

Pbescstftion. — A  defendant  in  an  action  for  the  diver^on  of  water, 
cannot  have  the  benefit  of  an  adverse  use  or  prescription,  unless  it  is 
specially  pleaded.  Mathews  v.  Ferrea,  45  Gal.  51.  The  user  must  be 
adverse  for  the  requisite  period  after  the  title  passed  from  the  United 
States,  in  case  of  a  purchase  of  public  domain.    Id. 

CouNTRB  GiiAOf. — It  must  appear  that  the  counter  claims  relied  on, 
existed  in  favor  of  defendant  at  the  commencement  of  the  action.  Gan- 
non V.  Dougherty,  41  Gal.  661.  What  constitutes  a  counter  claim  in 
action  on  a  promissory  note,  query?    Gurtis  v.  Sprague,  41  Gal.  59. 

In  Pabtxculab  Action,  Bbeach  of  Pbomisb  of  Mabbiaob. — ^The  in- 
terposition of  a  defense  that  the  character  of  the  plaintiff  is  unchaste, 
even  if  successful,  ought  not,  per  ae,  to  aggravate  the  damages  unless  it 
is  interposed  in  bad  faith,  from  malice,  wantonness,  or  recklessness. 
Powers  V.  Wheatley,  45  Gal.  113. 

CoNTBACT. — The  omission  of  a  United  Stat-es  internal  revenue  stamp, 
cannot  be  set  up  as  a  defense  in  a  State  Gourt  to  an  action  on  contract. 
Duffy  V.  Hobson,  40  Gal.  240,  affirmed;  Thomasson  v.  Wood,  42  Gal. 
417. 

Damages. — In  an  action  for  damages,  a  denial  in  the  answer  that 
the  plaintiff  has  suffered  damage  in  the  exact  sura  claimed  in  the  com- 
plaint, is  insufficient.    Huston  v.  T.  &  G.  G.  T.  R.  Go.,  45  Gal.  550. 

DiBGHABOB  IN  Inbolvskox. — An  aveiment  in  an  answer  that  the 
plaintifi^s  debt  is  barred  by  a  discharge  in  insolvency,  is  only  a  conclu- 
sion of  law,  and  not  the  statement  of  a  fact.  Ghristy  v.  Dana,  42  Ciftk 
175. 

Ejeotment. — When  Statute  of  Limitations  not  a  bar  to  the  equitable 
defense  of  the  vendee  in  possession  and  to  his  right  to  affirmative  re- 
lief. Gerdes  v.  Moody,  41  Gal.  335.  If  a  defendant  desires  to  avail 
himself  of  an  equitable  title,  he  must  plead  it,  and  ask  for  affirmative 
relief.    Kenyon  v.  Quinn,  41  Gal.  325. 

Ejbctmbnt. — In  an  action  of  ejectment  by  one  tenant  in  common 
against  another,  the  latter  can  not  invoke  the  maxim  ex  dolo  nioto,  nor 
ort^r  actio,  nor  defend  upon  the  ground  that  he  and  plaintiff  entered 
upon  the  premises  wrongfully  in  the  first  instance.  Bomheimer  v. 
Baldwin,  42  Gal  27. 

Ejectment. — ^If  plaintiff  relies  on  a  paper  title,  defendant  may  show 
the  true  title  to  be  outstanding  on  a  third  person,  without  connecting 
himself  with  it.  Granmer  v.  Porter,  41  Gal.  462.  Where  defendant 
pleads  the  general  issue,  and  then  sets  up  title  in  himself,  the  plea  of 
title  amounts  to  nothing,  and  may  be  omitted.    Brack  v.  Tucker,  42 

3  37 


gg437-438  Code  of  Civil  Pbocedure,  1873-4. 

Cal.  346.  A  title  acquired  by  defendant  pendente  lite,  must  be  aet  up  by 
anpplemental  answer.    Thompson  y.  McKay,  41  Cal.  221. 

Ejkctment. — The  defendant  can  not,  for  the  purpose  of  defeating 
title  acquired  by  a  Sheriff's  deed  under  a  sale  on  a  judgment  foreclos- 
ing a  lien  for  taxes,  avail  himself  of  defects  in  the  assessment  roll  of 
which  purchaser  had  no  notice  when  he  purchased.  Jones  v.  Gillia, 
45  Gal.  541. 

Mandate. — The  answer  to  a  petition  for  a  writ  of  mandate  presented 
to  the  Supreme  Court,  may  deny  the  allegations  of  the  petition  upon 
information  and  belief.    People  t.  Alameda  Co.,  45  Cal.  395. 

Mechanic's  Lien. — Where  the  answer  averred  that  the  value  of  the 
labor  **  was  not  over  the  sum  of  fifteen  dollars  or  twenty  dollars:'*  Edd, 
that  it  was  a  denial  that  the  value  of  the  labor  was  seventy-six  dollars, 
as  alleged.  Way  v.  Oglesby,  45  Cal.  655.  The  defendant,  in  order  to 
avail  himself  of  the  breach  of  the  contract  by  the  contractor,  must  make 
it  a  part  of  his  defense  by  proper  averments  in  his  answer.  Blethen  v. 
BUke,  44  Cal.  117. 

Pbomibsoby  Note. —  If  the  complaint,  without  being  verified,  con- 
tains a  copy  of  the  note,  and  avers  that  it  has  not  been  paid,  a  general 
denial  puts  in  issue  the  fact  of  payment.  Buvanay  v.  Eggenhoff,  43 
Cal.  395. 

Pbomissobt  Note. — The  fact  that  contemporaneously  with  a  prom- 
issory note,  a  parol  agreement  was  made  that  the  note  should  be  paya- 
ble only  out  of  the  surplus  arising  from  the  sale  of  goods  assigned  to  the 
payor  as  security  for  a  debt  due  him,  it  appearing  no  such  surplus  has 
arisen,  is  no  defense  in  a  suit  to  the  note.    Guy  v.  Bibend,  41  Cal.  322. 

BsPLEViN. — The  subject  matter  of  litigation  in  replevin  is  the  prop- 
erty mentioned  in  the  complaint,  and  the  defendant  cannot,  in  his  an- 
swer, allege  that  the  plaintiff  has  taken  from  him  other  property  than 
that  mentioned  in  the  complaint ;  and  ask  or  obtain  judgment  for  its 
return.    Levensohn  v.  Ward,  45  Cal.  8. 

Setting  Aside  Judgment  by  Confession. — Allegations  in  the  answer 
to  an  action  to  set  aside  a  judgment  by  confession  of  facts  out  of  which 
the  indebtedness  arose,  are  matters  in  avoidance  of  the  prima  fcuAe  fraud- 
ulent judgment,  and  are  new  matter.    Pond  v.  Davenport,  45  Cal.  225. 

Unlawful  Dbtaineb.— Generally,  Randall  v.  FaUmer,  41  Cal.  242. 
If  the  tenant  fails  to  pay  rent  when  it  falls  due,  and  for  three  days  after 
a  demand  thereof,  and  for  possession  of  the  premises  by  the  landlord, 
his  subsequent  tender  thereof,  with  interest  and  costs,  is  no  defense  in 
an  action  of  unlawful  detainer.    Boussel  v.  Kelly,  41  Cal.  360. 

438.  A  claim  of  A.  &  B.  to  recoup  damages  from  C.  by  way  of 
set  off  against  the  promissory  note  of  A.,  B.  and  D.,  held  by  C,  can- 
not be  sustained,  nor  can  such  claim  for  damages  be  set  off  against  an 
aliquot  part  of  the  sum  due  on  the  note.  54  King  v.  Wise,  43  Cal. 
628.  An  execution  in  favor  of  P . ,  and  against  C .,  cannot  be  set  off 
against  an  execution  in  favor  of  C.  &  B.  against  P.,  the  parties  to  the 
two  executions  not  being  the  same.  Calderwood  v.  Peyser,  42  Cal. 
111. 
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440.    When  cross -demands  have  existed  between  SSSf*^* 

persons  nnder  such  circumstances  that,   if  one  had 

brought  an  action  against  the  other,  a  counter-claim 

could  have  been  set  up,  the  two  demands  shall  be 

deemed  compensated,  so  far  as  they  equal  each  other, 

and  neither  can  be  deprived  of  the  benefit  thereof  by 

the  assignment  or  death  of  the  other. 

GBow-CoHPiiAiMT.  —  If  defendant  calls  his  answer  a  counter-claim, 
and  goes  to  trial  on  that  theory,  he  will  not  be  permitted  for  the  first 
time  in  the  Supreme  Court  to  call  it  a  cross -complaint  to  obtain  a  re- 
Yiew  of  an  order  denying  his  motion  for  judgment  on  the  pleadings. 
McAbee  y.  Bandall,  41  Gal.  136.  Neither  an  agreed  statement  of  facts 
nor  a  finding  of  facts  can  add  a  material  fact  to  a  cross-complaiut.  It 
must  fall  unless  it  can  stand  on  its  own  allegations  of  facts.  Collins  v. 
BarUett,  44  Cal.  372. 

441'  A.  defense  regarded  as  an  entirety  is  not  to  be  defeated  nor 
disregarded  merely  because  it  is  inconsistent  with  some  other  plea  or 
defense  pleaded.    Buhne  y.  Corbett,  43  Cal.  265. 

442.  (N.  S.)  Whenever  the  defendant  seeks  affirma-  crum^com- 
tive  relief  against  any  party,  relating  to  or  depending  ^ 
upon  the  contract  or  transaction  upon  which  the  action 

is  brought,  or  affecting  the  property  to  which  the  action 
relates,  he  may,  in  addition  to  his  answer,  file  at  the 
same  time,  or  by  permission  of  the  Court  subsequently, 
a  cross-complaint.  The  cross-complaint  must  be  served 
upon  the  parties  affected  thereby,  and  such  parties  may 
demur  or  answer  thereto  as  to  the  original  complaint. 

443.  The  plaintiff  may,  within  the  same  length  of  Demnirer 
time  after  service  of  the  answer  as  the  defendant  is  *®*"*^*^" 
allowed  to  answer  after  service  of  summons,  demur  to 

the  answer  of  the  defendant,  or  to  one  or  more  of  the 
several  defenses  or  counter-claims  set  up  in  the  answer. 

446.  If  ^^®  plaintiff  goes  to  trial  on  the  merits,  without  objection 
to  the  Yerification  of  an  answer,  he  will  not  be  allowed  to  raise  the 
point  in  the  Appellate  Court  that  it  was  not  properly  Yerified.  McCul- 
lough  Y.  Clark,  41  Cal.  298. 


39 


gg448-472 


Code  of  Civil  Procedure,  1873-4. 


nei^*'  ^^^'     When  the  defense  to  an  action  is  founded  on 

h^fiTSSit^.  ^  written  instrument,  and  a  copy  thereof  is  contained 
vfrted.  jj^  ^jjQ  answer,  or  is  ann'bxed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  ad- 
mitted, unless  the  plaintiff  file  with  the  clerk,  within 
ten  days  after  receiving  a  copy  of  the  answer,  an  affi- 
davit denying  the  same,  and  serve  a  copy  thereof  on 
the  defendant. 

453.  It  is  error  in  the  Court  to  strike  ont  a  counter-claim,  in  an 
answer,  without  a  motion  being  made  for  that  purpose.  Curtis  ▼. 
Sprague,  41  Cal.  65.  A  replication  setting  up  the  Statute  of  Limita- 
tions to  a  counter  claim  does  not  authorize  the  Court  to  strike  out  the 
counter  claim.  Id.  A  demurrer  fo  a  replication  filed  to  a  counter- 
claim  is  not  equivalent  to  a  motion  to  strike  out  the  counter-claim.   Id. 

46 1  •  When,  libel  cannot  be  justified  by  proof  that  the  author 
believed  it  to  be  true.  Wilson  v.  Fitch,  41  Cal.  363.  The  defendant 
cannot  introduce  in  evidence  libelous  articles  published  by  other  per- 
sons anterior  to  the  publication  of  the  alleged  articles.    Id, 

pieadin«8         465.     All  plcadiugs  subsequent  to    the  complaint 
uid  served,  must  be  filed  with  the  clerk,  and  copies  thereof  served 
upon  the  adverse  party  or  his  attorney. 

469.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it 
has  actually  misled  the  adverse  party  to  his  prejudice 
in  maintaining  hi^  action  or  defense  upon  the  merits. 
Whenever  it  appears  that  a  party  has  been  so  misled, 
the  Court  may  order  the  pleading  to.be  amended,  upon 
such  terms  as  may  be  just. 

472.  Any  pleading  may  be  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  filed,  or  after  demurrer  and  before 
the  trial  of  the  issue  of  law  thereon,  by  filing  the  same 
as  amended  and  serving  a  copy  on  the  adverse  party, 
who  may  have  ten  days  thereafter  in  which  to  answer 
or  demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time  ;  and  when 
the  demurrer  to  complain  I;  is  overruled  and  there  is  no 
answer  filed,  the  Court  may,  upon  such  terms  as  may 
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\)e  just,  allow  an  answer  to  be  filed.  If  a  demurrer  to 
the  answer  be  overruled,  the  facts  aUeged  in  the  answer 
must  be  considered  as  denied,'  to  the  extent  mentioned 
in  §462. 

478.     The  Court  may,  in  furtherance  of  justice,  and  Amend- 
on  such  terms  as  may  be  proper,  allow  a  party  to  amend  tenuH. 
any  pleading  or  proceeding,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in 
'the  name  of  a  party,  or  a  mistake  in  any  other  respect ; 
and  may,  upon  like  terms,  enlarge  the  time  for  answer  « 

or  demurrer.     The  Court  may  likewise,  in  its  discre-  niwretion 

J.  ...  -  -i  ,      »nd  power 

uon,  after  notice  to  the  adverse  party,  allow,  upon  such  of  conit. 
terms  as  may  be  just,  an  amendment  to  any  pleading  or 
proceeding  in  other  particulars ;  and  may.  upon  like 
terms,  allow  an  answer  to  be  made  after  the  time  limited 
by  this  Code,  and  also  relieve  a  party,  or  his  legal  rep- 
resentative, from  a  judgment,  order,  or  other  proceed- 
ing taken  against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect;  and  when,  for  any 
reason  satisfactory  to  the  Court,  or  the  Judge  thereof, 
the  party  aggrieved  has  failed  to  apply  for  the  relief 
sought  duriilg  the  term  at  which  such  judgment,  order, 
or  proceeding  complained  of  was  taken,  the  Court,  or 
the  Judge  thereof,  in  vacation,  may  grant  the  relief  upon 
application  made  within  a  reasonable  time,  not  exceed- 
ing six  months  after  the  adjournment  of  the  term. 
When,  from  any  cause,  the  summons  in  an  action  has  AAdaTii 
not  been  personaUy  served  on  the  defendant,  the  Court  £^u. 
may  allow,  on  such  terms  as  may  be  just,  such  defen(|r  ' 
ant,  or  his  legal  representative,  at  any  time  within  one  * 
year  after  the  rendition  of  any  judgment  in  such  action, 
to  answer  to  the  merits  of  the  original  action. 

When,  in  an  action  to  recover  the  possession  of  per- 
sonal property,  the  person  making  any  affidavit  did  not 
truly  state  the  value  of  the  property,  and  the  officer 
taking  the  property,  or  the  sureties  on  any  bond,  is  • 
sued  for  taking  the  same,  the  officer  or  sureties  may,  in 
their  answer,  set  up  the  true  value  of  the  property,  and 
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that  the  person  in  whose  behalf  said  affidavit  was  made 
was  entitled  to  the  possession  of  the  same  when  said 
affidavit  was  made,  or  that  the  value  in  the  affidavit 
stated  was  inserted  bj  mistake,  the  Court  shall  disre- 
gard the  value  as  stated  in  the  affidavit,  and  give  judg- 
ment according  to  the  right  of  possession  of  said  prop- 
erty at  the  time  the  affidavit  was  made. 

Ahbndmentb  should  be  aUowed  with  great  liberality  in  all  stages  of 
the  proceedings,  unless  the  opposite  party  would  thereby  lose  an  op- 
portunity to  fairly  present  his  whole  case.  Kirstein  v.  Madden,  38  Cal. 
15.  Consult  generally  Garpentier  y.  Small,  35  Cal.  346;  Clark  v.  PhoB- 
nix  Ins.  Co.,  36  Cal.  168;  People  t.  Nelson,  36  Cal.  375;  N.  C.  &  S.  C. 
Co.  V.  Kidd,  37  Cal.  282;  Fulton  v.  Cox,  40  Cal.  101. 

Amsndmient  to  Complaint. — V^hen  it  appears  on  the  trial  that  there 
is  a  variance  between  the  proof  and  the  complaint,  and  an  objection  to 
the  eyidence  is  made  on  that  ground  by  the  defendant,  the  Court  will, 
if  an  application  is  made,  allow  the  complaint  to  be  amended.  Bell  v. 
Knowles,  45  Cal.  193.  If  the  Court  during  the  trial  grants  leare  to  file 
an  amendment  to  the  complaint,  and  it  is  filed  before  the  argument  is 
concluded,  and  there  is  nothing  in  the  record  to  show  the  other  party 
was  not  present  and  consenting,  the  amendment  will  not  be  disregarded 
in  the  Supreme  Court.  Reynolds  v.  Hosmer,  45  Cal.  616.  A  material 
variance  between  the  contract  as  alleged  and  proved,  is  a  ground  of  non- 
suit, unless  plaintiff  obtains  leave  to  amend  his  complaint  so  as  to  make 
it  conform  to  the  proofs.    Tomlinson  v.  Monroe,  41  Cal.  94. 

Bbubf  from  Judgment. — If  a  motion  is  made  by  persons  other  than 
the  plaintifif,  claiming  to  be  his  legal  representatives,  to  set  aside  a  judg- 
ment and  to  be  substituted  as  plaintiffs,  the  parties  making  such  mo- 
tion must  show  such  a  state  of  facts  as  would  have  supported  such  an 
application  by  the  plaintiff  in  the  judgment.  Corwin  v.  Bensley,  43 
Cal.  253.  Possibly  the  above  rule  would  not  apply  in  the  case  of  an 
executor  or  administrator,  moving  in  behalf  of  creditors,  to  open  a 
judgment  coUusively  or  negligently  suffered  by  the  testator  or  intes- 
tate, by  which  the  creditors  may  be  damnified.    Id. 

MisTASS  AS  TO  Pabtibs. — ^A  mistake  as  to  the  enumeration  of  parties 
plaintiff,  in  entering  judgment  in  ejectment,  is  no  ground  for  a  motion 
to  vacate  the  judgment.  Mann  v.  Haley,  45  Cal.  653.  If  the  clerk  in 
entering  up  judgment,  omits,  by  mistake,  the  names  of  some  of  the 
plaintiffs,  the  Court  will,  on  motion,  allow  the  mistake  to  be  oorreoted. 
Id.  Showing  required  on  motion  for  retaxation  of  costs  made  after 
adjournment  of  term.  Dooly  v.  Norton,  41  Cal.  443.  Showing  re- 
quired to  authorize  the  Court  to  relieve  a  party,  or  his  legal  represen- 
tatives, from  a  judgment  taken  against  him  through  mistake,  inad- 
vertence, surprise,  or  excusable  neglect.  Corwin  v.  Bensley,  43  Cal. 
258. 
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474«  FiCTiTiouB  Name. — Where  a  person  is  sued  by  a  fictitioas 
name,  judgment  against  him  will  not  be  binding,  unless  the  complaint 
be  amended  by  innerting  his  true  name,  so  as  to  allege  that  he  is  the 
person  charged.  McEinlay  v.  Tattle,  42  Cal.  571.  Where  persons  sued 
and  served  under  fictitioas  names,  appear  and  answer  the  complaint, 
such  answer  is  not  a  waiver  of  an  amendment  of  the  complaint  describ- 
ing them  by  their  true  names.    Bohannan  v.  Hammond,  42  Gal.  227. 

475.  Technical  errors  or  defects  in  summons,  in  statement  of 
cause  of  action,  to  be  disregarded.    King  v.  Blood,  41  Cal.  317. 

476.  (N.  S.)  When  a  demurrer  to  any  pleading  ia  Tim«  to 
sustained  or  overruled,  and  time  to  amend  or  answer  is  ""*^°  * 
given,  the  time  so  given  runs  from  the  service  of  notice 

of  the  decision  or  order. 

478-  The  provisions  of  this  section  have  reference  to  mesne  and 
not  to  final  process.    Stewart  v.  Levy,  36  Cal.,  159. 

479.  The  defendant  may  be  arrested,  as  hereinafter 
prescribed,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  dam- 
ages on  a  cause  of  action  arising  upon  contract,  express 
or  implied,  when  the  defendant  is  about  to  depart  from 
the  State  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  Jj'^^j^* 
or  property  embezzled,  or  fraudulently  misapplied,  or  {JJ^J® 
converted  to  his  own  use,  by  a  public  officer,  or  an  offi- 
cer of  a  corporation,  or  an  attorney,  factor,  broker, 

agent,  or  clerk,  in  the  course  of  his  employment  as 
such,  or  by  any  other  person  in  a  fiduciary  capacity;  or 
for  misconduct  or  neglect  in  office,  or  in  a  professional 
employment,  or  for  a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  any 
part  thereof,  has  been^  concealed,  removed,  or  disposed 
of,  to  prevent  its  being  found  or  taken  by  the  Sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  is  brought ;  or  in  concealing  or  dis- 
posing of  the  property  for  the  taking,  detention,  or  con- 
version of  which  the  action  is  brought; 

*  The  word  fraadalently  is  omitted. 
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6.  When  the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  de- 
fraud his  creditors. 

4 

Affidavit  for  48L  The  order  may  be  made  whenever  it  appears  to 
*rre«t.  the  Judge,  by  the  affidavit  of  the  plaintiff,  or  some 
•  other  person,  that  a  sufficient  cause  of  action  exists, 
and  that  the  case  is  one  of  those  mentioned  in  §479. 
The  affidavit  must  be  either  positive  or  upon  informa- 
tion and  belief;  and  when  upon  information  and  belief, 
it  must  state  the  facts  upon  which  the  information  and 
belief  are  founded.  It  an  order  of  arrest  be  made,  the 
affidavit  must  be  filed  with  the  clerk  of  the  Court. 

undertak-  482.  .Bcforc  making  the  order,  the  Judge  must  re- 
of^pSiSSS?  quire  a  wi-itten  undertaking  on  the  part  of  the  plaintiff, 
with  sureties  in  an  amount  to  be  fixed  by  the  Judge, 
which  must  be  at  least  five  hundred  dollars,  to  the  effect 
that  the  plaintiff  will  pay  all  costs  which  may  be  ad- 
judged to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  arrest,  if  the  same  be  wrong- 
ful, or  without  sufficient  cause,  not  exceeding  the  sum 
specified  in  the  undertaking.  The  undertaking  must 
be  filed  with  the  clerk  of  the  Court. 

QuaiiAcft.         494.    The  qualifications  of  bail  are  as  follows : 
bttii.  1.     Each  of  them  must  be  a  resident  and  house- 

holder, or  freeholder,  within  the  State; 

2.  Each  must  be  worth  the  amount  specified  in  the 
order  of  the  arrest,  or  the  amount  to  which  the  order  is 
reduced,  as  provided  in  this  chapter,  over  and  above 
all  his  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution;  but  the  Judge,  or  County  Clerk, 
on  justification,  may  allow  more  than  two  sureties  to 
justify  severally  in  amounts  less  than  that  expressed 
in  the  order,  if  the  whole  justification  be  equivalent  to 
that  of  two  sufficient  bail. 

Motion  to         50&     A  defendant  arrested  may,  at  any  time  before 
?^e0tOT  the  trial  of  the  action,  or  if  there  be  no  trial,  before 
"^      '  the  entry  of  judgment,  apply  to  the  Judge  who  made 
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{he  order,  or  tbe  Court  in  which  the  action  is  pending, 
upon  reasonable  notice,  to  vacate  the  order  of  arrest  or 
to  reduce  the  amount  of  bail.  If  the  application  be  conte^or 
made  upon  affidavits  on  the  part  of  the  defendant,  but 
not  otherwise,  the  plaintiff  may  oppose  the  same  bj  affi- 
davits, or  other  proofs,  in  addition  to  those  on  which 
the  order  of  arrest  was  made. 

&21  of  said  Code  is  repealed. 

526.  GoNSTBUonoN  OF  Whabf. — A  person  who  is  the  owner  of  and  in 
possession  of  a  private  wharf,  is  entitled  to  a  perpetual  injunction,  re- 
slrainiDg  the  construction  of  another  wharf  in  front  of  his,  which  wiU 
cut  his  wharf  off  from  the  navigable  waters  of  the  bay,  unless  the  per- 
son constructing  the  same  show  a  lawful  right,  proceeding  from  oompe* 
tent  authority,  to  erect  the  proposed  wharf.  CoweU  v.  Martin,  43  Gal. 
MS. 

Execution  SaziB. — If  the  owner  of  a  lazge  tract  of  land  contracts  to 
sell  a  part  of  it,  and  the  judgment  creditors  of  the  party  with  whom  he 
oontracts,  attempt  to  sell  the  whole  tract  on  execution,  the  Court  inti- 
matefl  that  the  owner  may  enjoin  the  sale,  except  as  to  the  part  con- 
tracted  to  be  sold.    Logan  v.  Hale,  42  Cal.  645. 

JuDGMBNT. — If  the  judgment  of  a  Justice  of  the  Peace  is  void  on  its  ^ 

face,  will  its  enforcement  by  execution  be  restrained  by  injunction,  * 

qaery?    Gates  v.  Lane,  44  Cal.  392. 

Pathektof  Couhtt  Wabbants. — ^A  Court  of  Equity,  on  the  complaint 
of  a  taxpayer,  will  enjoin  the  payment  of,  and  cancel  county  warrants 
illegally  drawn  on  the  Treasurer,  by  order  of  the  Board  of  Supervisors. 
Andrews  v.  Pratt,  44  Cal.  309. 

Tbispass.— In  an  action  for  damages,  and  to  enjoin  future  trespasses 
on  land,  the  Court,  in  granting  the  injunction,  should  not  extend  it  to 
laud  not  owned  by  the  plaintiff,  although  included  in  the  description 
giren  in  the  complaint.    Moore  v.  Massini,  43  Cal.  389. 

5529.  On  granting  an  injvinetion,  the  Court  or  Judge  gecurity 
must  require,  except  where  the  people  of  the  State  are  '«i^'«*- 
a  party  plaintiff,  a  written  undertaking  on  the  part  of 
the  plaintiff,  with  sufficient  sureties,  to  the  effect  that 
the  plaintiff  will  pay  to  the  pariy  enjoined  such  dam* 
ages,  not  exceeding  an  amount  to  be  specified,  as  such 
party  may  sustain  by  reason  of  the  injunction,  if  the 
Court  finally  decide  that  th&  plaintiff  was  not  entitled 
thereto.  Within  five  days  after  the  filing  of  the  under- 
taking required,  the  defendant  may  except  to  the  suf- 
ficiency of  the  sureties.     If  he  fails  to  do  so,  he  is 
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deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the 
defendant  of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  Judge  or  County  Clerk,  in  the 
same  manner  as  upon  bail  on  arrest,  and  upon  failure 
to  justify,  or  if  others  in  their  place  fail  to  justify  at 
the  time  and  place  appointed,  the  order  granting  an  in- 
junction shall  be  dissolved.  (In  effect  March  30th, 
1874.) 

LiABiLnTOF  SuBBTixs. — If  the  plaintiff  in  an  action  to  obtain  a  per- 
petual injunction,  restraining  the  commission  of  trespasses,  at  the  time 
of  commencing  suit,  obtains  a  preliminary  injunction,  and  on  the  trial 
it  is  made  perpetual,  and  the  judgment  is  afterward  reversed,  and  the 
action  dismissed,  the  sureties  on  the  injunction  bond  are  not  liable  for 
any  damage  accruing  after  the  entry  of  the  decree  making  the  injunc- 
tion perpetual.    Webber  v.  Wilcox,  45  Cal.  301. 

532*  Motion  to  Dissolve  Injunction. — When  the  defendant  moves 
on  the  complaint  and  answer,  to  dissolve  an  injunction,  the  answer  will 
be  treated  for  all  the  purposes  of  the  motion  as  an  affidavit,  and  the 
plaintiff,  on  the  hearing  of  the  motion,  is  entitled  to  reply  to  the  answer 
by  affidavits.  Delger  v.  Johnson,  44  Gal.  182.  The  plaintiff  is  not  re- 
quired to  serve  upon  the  defendant  copies  of  affidavits  used  in  reply  to 
the  answer.    Id. 

DiscBBTioN  AS  TO  DissoLviNQ  Injunoiion. — Though  an  injunction 
should  in  general  be  dissolved  when  all  the  equities  of  the  bill  are 
denied  by  the  answer,  yet  there  may  be'circumstances  disclosed  by  the 
pleadings  under  which  the  Court  will,  in  the  exercise  of  a  sound  discre- 
tion, be  justified  in  the  continuing  it  till  the  hearing  on  the  merits. 
McCreery  V.  Brown,  42  Cal.  459. 

533.  Tbe  injunction  will  not  be  retained  when  it  appears  that  the 
acts,  the  performance  of  which  is  sought  to  be  restrained,  had  been 
performed  before  the  order  for  the  injunction  was  made  or  served. 
Belger  v.  Johnson»  44  Cal.  182. 

Atuohmont  587.  The  plaintiff,  at  the  time  of  issuing  the  sam- 
Tme wAin  mons,  Or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfac- 
tion of  any  judgment  that  may  be  recovered,  unless  the 
defendant  give  security  to  pay  such  judgment,  as  iu 
this  chapter  provided,  in  the  following  cases : 

1.    In  an  action  upon  a  contract,  express  or  implied^ 
for  the  direct  payment  of  money,  where  the  contract 
is  made  or  is  payable  in  this  State,  and  is  not  secured 
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by  any  mortgage  or  lien  upon  real  or  personal  prop- 
erty, or  any  pledge  of  personal  property;  or,  if  origi- 
nally so  secured,  such  security  has,  without  any  act  of 
the  plaintiff,  or  the  person  to  whom  the  security  was 
given,  become  valueless; 

1.  In  an  action  upon  a  contract,  expressed  or  im- 
plied, against  a  defendant  not  residing  in  this  State. 

Whin  will  kot  lasux. — One  who  receives  the  stock  of  an  assodbtion 
as  collateral,  to  secure  him  for  a  liability  incnrred  by  signing  a  promis- 
sory  note,  and  who  is  compelled  to  pay  the  note  thus  signed,  cannot 
sue  oat  an  attachment  m  an  action  brought  to  recover  the  money  thus 
paid.    Beaudry  v.  Vaohe,  45  Cal.  3, 


538.    The  Clerk  of  the  Court  must  issue  the  writ  of  ^ffld^vit  for 

attachment 

attachment,  upon  receiving  an  affidavit  by  or  on  behalf  ^^^ 
of  plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness  over  and 
above  all  legal  set-offs  or  counter  claims,)  upon  a  con- 
tract, express  or  implied,  for  the  direct  payment  of 
money,  and  that  such  contract  was  made,  or  is  payable 
in  this  State,  and  that  the  payment  of  the  same  has 
not  been  secured  by  any  mortgage  or  lien  upon  real  or 
personal  property,  or  any  pledge  of  personal  property, 
or,  if  originally  so  secured,  that  such  security,  has, 
without  any  act  of  the  plaintiff,  or  the  person  to  whom 
the  security  was  given,  become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness  over  and 
above  all  legal  set-offs  or  counter  claims),  and  that  the 
defendant  is  a  non-resident  of  the  State ;  and 

3.  That  the  attachment  is  not  sought,  and  the  action 
is  not  prosecuted  to  hinder,  delay,  or  defraud  any  cred- 
itor of  the  defendant. 

The  affidavit  for  an  attachment  need  not  state  the  facta  out' of  which 
the  indebtedness  of  the  defendant  to  the  plaintiff  arose.  Weaver  v. 
Hayward,  41  Gal.  117.  It  need  not  state  the  probative  facts  requisite 
to  establish  the  ultimate  facts  required  by  the  statute  to* be  shown  as 
the  basis  of  the  writ.    Wheeler  v.  Farmer,  38  Cal.  203. 
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539.  Before  issuing  the  writ,  the  clerk  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  in  an 
amount  not  less  than  three  hundred  dollars,  and  not  ex- 
ceeding the  amount  claimed  by  the  plaintiff,  with  suffi- 
cient sureties,  to  the  effect  that  the  plaintiff  will  pay  all 
costs,  including  reasonable  attorneys'  fees,  that  may  be 
adjudged  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking,  if  the  attachment 
be  wrongfully  issued.  [Bopealed.  See  following  sec- 
tion.] ^cmUk.  iJi*/'<^>^  y 


.•v^.> 


^^ 


539.     Before  issuing  the  writ,  the  clerk  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  in  a 
sum  not  less  than  two  hundred  dollars,  and  not  exceed- 
ing the  amount  claimed  by  the  plaintiff,  with  sufficient 
sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
ment, the  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  defendant  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking.     Within  five  days  after 
service  of  the  summons  in  the  action,  the  defendant 
may  except  to  the  sufficiency  of  the  sureties.     If  he 
fails  to  do  so  he  is  deemed  to  have  waived  all  objections 
to  them.     When  excepted  to,  the  plaintiffs  sureties, 
upon  notice  to  the  defendant  of  not  less  than  two  nor 
more  than  five  days,  must  justify  before  a  Judge  or 
County  Clerk  in  the  same  manner  as  upon  bail  on  ar- 
rest, and  upon  failure  to  justify,  or  if  others  in  their 
place  fail  to  justify  at  the  time  and  place  appointed,  the 
Clerk  or  Judge  shall  issue  an  order  vacating  the  writ  of 
attachment.     (In  effect  March  30th,  1874.) 

An  nndertaking  on  attachment  is  an  original  independent  contract  on 
the  part  of  the  sureties,  and  must  be  construed  in  connection  with  the 
statute  which  authorizes  it.    Frankel  v.  Stem,  4i  Cal.  168. 


541.  Money  in  Sayings  Bank. — A  savinf^  bank  cannot  avoid  its 
liability  to  pay  over  the  money  of  a  depositor  on  a  garnishment  at  the 
suit  of  depositor's  creditor,  on  the  ground  that  its  by-laws,  assented  to 
by  the  depositor,  make  his  pass  book  in  which  his  account  is  kept  trane- 
ferable  to  order.    Witte  v.  Yincenot,  43  Cal .  326. 
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542.  (Sabd.  2.)  It  isihe^duty  of  the  officer  to  deliver  a  copy  of 
the  attachment  to  the  occupant  if  thert^  is  one ;  and  if  there  is  none, 
then  to  post  a  copy  of  the  attachment  in  a  conspicuous  place  on  the 
premises.  Sharp  ▼.  Baird,  43  Gal.  579.  A  service  of  an  attachment  on 
real  estate,  nlade  by  posting  a  "notice,"  instead  of  a  copy  of  the  at* 
tachment  on  the  most  public  part  of  the  property  attached  is  not  valid, 
and  creates  no  lien  on  the  property.    Sharp  v.  Baird,  43  Gal.  577. 

LiRN  or  AxTAOHMJiNT. — Judgment  and  execution  without  levy  do  not 
oonvert  attachment  lien  into  '*  Lien  under  final  process."  Howe  v. 
Union  Ins.  Co.,  42  Cal.  528.  Lien  dissolved  by  banluruptey  of  debtor.  Id. 

iKEFFiCTUAii  Fbockss. — See  generally,  Briody  v.  Gonro,  42  Cal.  135; 
Main  v.  Tappener,  43  Cal.  206  ;  Plant  v.  Smythe,  45  Cal.  161. 

To  complete  the  service  of  an  attachment  of  real  property,  both  the 
service  of  the  attachment  on  the  occupant,  or  posting  on  the  premises, 
and  the  filing  of  it  with  the  County  Recorder  are  essential.  Main  v. 
Tappener,  43  Cal.  206.  The  service  or  posting  must  precede  the  filing. 
Id.  Where  the  writ  was  filed  and  was  served  a  few  hours  afterward, 
Heldf  that  the  doctrine  of  relation  would  not  apply  to  make  the  attach- 
ment date  from  the  filing.    Id. 

■ 

550.  Judgment  and  execution  without  levy  do  not  convert  attach- 
ment lien  into  "  lien  under  final  process.  *'  Howe  v.  Union  Ins.  Co., 
42  Cal  533. 

551.  A  payment  of  the  judgment  made  by  the  defendant  in  an  at- 
tachment suit  entitles  him  to  a  release  of  the  property  held  under  the 
writ  of  attachment,  but  a  mere  deposit  of  the  amount,  or,  a  payment 
made  to  the  Clerk,  is  not  such  a  payment.  Sagely  v.  Livermore,  45 
C5al.  616. 


555.    Before  making  such  order,  the  court  or  judge  Beiewe 
must  require  an  undertaking  on  behalf  of  the  defendant,   ia«mtron 
by  at  least  two  sureties,  residents  and  freeholders,  or  ^  * 
householders,  in  the  State,  to  the  effect  that  in  ease  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demaoid,  redeliver  the  attached  property  so  released 
to  the  proper  officer,  to  be  applied  to  the  payment  of 
the  judgment,  or,  in  default  thereof,  that  the  defendant 
and  sureties  will,   on  demand,  pay  to  the  plaintiff  the 
full  value  of  the  property  released.  The  Court  or  Judge 
making  such  order  may  fix   the  sum  for   which   the 
undertaking  must  be  executed,   and,  if  necessary  in 
fixing  such  sum  to  know  the  value  of  the  property  re- 
leased, the  same  may  be  appraised  by  one  or  more  dis- 
interested persons,  to  be  appointed  for  that  purpose. 
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The  sureties  may  be  required  to  justify  before  the  Court 
or  Judge,  and  the  property  attached  cannot  be  released 
from  the  attachment  "without  their  justification,  if  the 
same  be  required. 

Motion  for  556.  The  defendant  may  also  at  any  time,  either  be- 
writ,  whe«  fore  or  after  the  release  of  the  attached  property,  or 
whom  before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  the  plain- 
tiff, to  the  Court  in  which  the  action  is  brought,  or  to 
the  Judge  thereof,  or  to  a  county  Judge,  that  the  writ 
of  attachment  be  discharged,  on  the  ground  that  the 
same  was  improperly  or  irregularly  issued. 

559*  Indobsement.  It  is  the  duty  of  the  Sherififwhen  returning 
an  attachment  of  real  property,  to  indorse  thereon  what  acts  he  per- 
formed on  serving  the  writ,  and  it  will  be  presumed  that  he  states  all 
that  he  did  in  making  the  service.       Sharp  v.  Baird,  43  Gal.  577. 

Receiver,  566.    No  party,  or  attorney  or  person  interested  in 

raent;  au  actiou,  cau  be  appointed  receiver  therein,  without 

on  ex  parte  the  written  couscut  of  the  parties,  filed  with  the  clerk. 
If  a  receiver  be  appointed  upon  an  ex  paii/e  application, 
the  Court,  before  making  the  order,  may  require  from 
the  applicant  an  undertaking,  with  sufficient  sureties, 
in  an  amount  to  be  fixed  by  the  Court,  to  the  effect  that 
the  applicant  will  pay  to  the  defendant  all  damages  he 
may  sustain  by  reason  of  the  appointment  of  such  re- 
ceiver and  the  entry  by  him  upon  his  duties,  in  case 
the  applicant  shall  have  procured  such  appointment 
wrongfully,  maliciously,  or  without  sufficient  cause ; 
and  the  Court  may,  in  its  discretion,  at  any  time  after 
said  appointment,  require  an  additional  undertaking. 

577.  Finality  o»  Judomsnt,  generally.  Allen  v.  Carrey,  41  Cal. 
322.  A  decree  ascertaining  and  adjudging  a  certain  sum  of  money  due 
to  a  party,  and  determining  the  whole  matter  in  litigation,  is  a  final 
judgment.    Clark  v.  Dunnam,  July  T.  1873. 

Entby  of  Judomkmt. — A  final  judgment  may  be  entered  either  in 
term  time  or  vacation.  Ex  parte  Bennett,  4A  Cal.  85.  V^here  a  cause 
has  been  submitted  in  presenti,  a  judgment  may  be  entered  in  vacation. 
The  power  to  enter  the  judgment  is  not  dependent  upon  or  afifected  by 
the  fact  of  trial.    Ex  parte  Bennett,  44  Cal.  85.     What  constitutes  a 
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sabmission  in  presenH,  Id.  Where  a  cause,  of  which  the  Court  has 
jurisdiction,  is  tried  at  Chambers,  by  consent  of  the  parties,  the  judg- 
ment rendered  therein  is  not  necessarily  Toid,  in  the  absolute  sense,  for 
want  of  a  trial  in  open  Court.  Id.  A  stipulation  of  the  parties  that 
plaintiff  take  judgment  for  a  sum  named  and  costs,  but  that  execution 
be  stayed  till  the  decision  of  another  case  pending  in  another  Court, 
and  that  if  said  other  case  is  decided  for  the  defendant,  for  a  certain 
reason,  the  judgment  be  set  aside,  otherwise  an  execution  to  issue,  au- 
thorizes a  judgment  absolute  in  terms  to  be  entered  for  the  plaintiff, 
which  will  not  be  set  aside  if  such  other  case  is  decided  for  the  defend- 
ant, unless  it  is  so  decided  for  the  reason  given.  Keys  t.  Warner,  45 
Cal.  60.  A  joint  judgment  on  a  promissory  note  rendered  against  the 
administrator  of  a  deceased  maker  and  the  surviving  makers,  is  erro- 
neous as  to  the  administrator,  if  it  is  not  made  payable  de  bonis  teataiO' 
ri$;  but  this  error  does  not  invalidate  it  as  to  the  other  defendants. 
Bank  of  Stockton  v.  Howland,  42  Cal.  129.  The  entry  of  a  judgment 
before  overruling  exceptions  does  not  vitiate  it.  Haley  v.  Amestoy,  44 
Cal.  132. 

What  JuDoicniT  should  bk. — A  judgment  should  be  a  simple  sen- 
tence of  the  law  upon  the  ultimate  facts  admitted  by  the  pleadings,  or 
found  by  the  Court.    Gregory  v.  Kelson,  41  Cal.  278. 

JuDoxKNTON  THE  PiiKADiMGS. — Hcc  generally:  Larco  v.  Clements, 
36  Cal,  132;  Doll  v.  Good,  38  Cal.  287;  Agard  v.  Valencia,  39  Cal.  292; 
Fitzgibbon  V.  Calvert,  39  Cal.  261;  Espenosa  v.  Gregory,  40  Cal.  58; 
Felch  V.  Beaudry,  40  Cal.  439;  Tevis  v.  Hicks,  41  Cal.  123;  Gregory  v. 
Nelson,  41  Cal.  278;  Pond  v.  Davenport,  45  Cal.  225.  Any  finding  or 
judgment  of  the  Court  repugnant  to  the  facts  admitted  by  the  pleadings 
is  erroneous.    Gregory  v.  Nelson,  41  Cal.  278. 

What  Should  not  Contain.— A  judgment  should  not  declare  the  ex- 
istence of  facts  which  are  not  within  the  issues  made  or  tendered  by  the 
pleadings,  nor  should  it  declare  the  judgment  of  the  Court  upon  such 
facts.  Gregory  v.  Nelson,  41  Cal.  278.  If  th&  judgment  decrees  the 
existence  of  facts  not  within  any  issues  made  or  tendered  by  the  plead- 
ings, and  then  pronounces  the  judgment  of  the  Court  upon  such  facts, 
such  part  of  the  judgment  is  superfluous  and  void.  Gregory  v.  Nelson, 
41  Cal.  278.  A  clause  in  a  decree  enforcing  a  mortgage  directing  the 
Sheriff,  out  of  the  proceeds  of  the  sale  of  mortgaged  premises,  to  satisfy 
a  judgment  against  the  plaintiff  in  the  foreclosure  suit,  in  favor  of  a 
third  person,  is  not  a  judgment  in  favor  of  such  third  person,  and 
against  the  defendant  in  the  foreclosure  suit,  nor  does  it  give  such 
third  person  any  cause  of  action  against  such  defendants  in  the  fore- 
closure suit.    Kohlberg  v.  Benton,  45  Cal.  265. 

Rbcitals  In  Judomknt. — A  recital  in  a  judgment  rendered  for  ff  tax 
on  real  estate,  that  all  owners  and  claimants  of  the  property  have  been 
duly  summoned  to  answer  the  complaint,  and  have  made  default,  is 
proof  of  those  facts.    Truman  v.  Bobinson,  44  Cal.  623. 

CoNCLUdrv8NK88  OF  JuDGHXNT. — See  generally:  Sharp  v.  Lumley,  34 
Cal.  611;  Mann  v.  Bogers,  35  Cal.  316;  Abadie  v.  Lobero,  36  Cal.  390; 
Salterlee  V.  Bliss,  36  Cal.  489;  Vance  v.  Lincoln,  38  Cal.  586;  Weltou 
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V.  Palmer,  39  Gal.  456;  Bahn  v.  Mims,  39  Gdl.  465.  A  judgment  is  con- 
elusive  only  upon  questions  involved  in  the  action,  and  upon  which  it 
depends,  or  upon  matters  which,  under  the  issues,  might  have  been 
litigated  and  decided  in  the  action.  Phelan  v.  Gardner,  43  Cal.  307. 
A  judgment  concludes  only  the  real  party  in  interest.  Stoops  v. 
Woods,  45  Cal.  439. 

Ebbonbous  Judgments  not  Void. — See  generally:  Byder  v.  Cohn,  37 
Cal.  69  ;  Moore  v.  Martin,  38  Cal.  428;  Nnnan  v.  San  Francisco,  38 
Cal.  689;  Hunt  v.  Dohrs,  39  Cal.  304;  Page  v.  Fowler,  39  Cal.  412; 
Bachman  v.  Sepulveda,  39  Cal.  688;  Judson  v.  Malloy,  40  Cal.  299. 
If  a  deed  is  fraudulent  in  law  and  void,  the  proper  judgment  is  that  the 
deed  be  canceled.  The  judgment  should  not  direct  the  grantee  to  re- 
convey.  Upton  V.  Archer,  41  Cal.  85.  A  judgment  rendered  by  the  Court 
in  a  cause  in  which  it  has  jurisdiction  of  the  subject  matter  and  of  the 
person  is  not  void,  even  though  it  may  exceed  the  measure  of  relief  de- 
manded in  the  complaint,  and  no  answer  may  have  been  filed.  Chase 
V.  Christiansen,  41  Cal.  253.  Execution  will  not  in  such  case  be  stayed. 
Id.  If,  on  a  jury  trial  before  a  Justice  of  the  Peace,  the  jury  find  a  ver- 
dict for  a  sum  certain  for  the  plaintiff,  and  the  Justice  thereupon  enters 
the  verdict  in  his  docket,  but  fails  to  enter  up  a  judgment,  it  is  an  ir- 
regularity; but  not  such  a  one  as  renders  a  sale  made  upon  an  execu- 
tion, which  recites  a  judgment,  issued  thereon,  void.  Lynch  v.  Kelly, 
41  Cal.  232. 

Void  Judgment. — A  judgment  in  favor  of  a  dead  man  is  a  nullity. 
MoCreery  v.  Everding,  44  Cal.  284.  If,  pending  action,  one  of  the  de- 
fendants dies,  and  on  plaintiffs  motion  his  executor  is  substituted  as 
defendant  in  his  place,  and  no  notice  of  this  fact  is  served  on  the  exec- 
utor and  he  does  not  appear  nor  answer,  nor  adopt  the  answer  of  his 
testator  as.  his  own,  and  the  testator  is  named  in  the  judgment,  the 
rights  of  the  executor  are  not  affected  by  the  trial  and  judgment,  and  a 
judgment  is  rendered  a  nullity,  so  far  as  he  is  concerned.    Id. 

Pbbsumftions  in  Favob  of  Judgment. — The  doctrine  announced  in 
Hahn  y.  Kelly,  34  Cal.  391;  as  to  the  presumptions  indulged  in  favor  of 
the  jurisdiction  and  correctness  of  recitals  on  judgments  of  Courts  of 
general  jurisdiction,  applies  only  in  oases  where  the  attack  is  collateral, 
and  not  where  the  attack  is  direct.  McKinlay  v.  Tuttle,  42  Cal.  571. 
The  recitals  in  the  judgment  are  not  reeeived  on  direct  attack.  Id.  It 
is  necessary  that  the  record  should  show  that  the  Court  had  jurisdic- 
tion of  the  person  against  whom  the  judgment  was  rendered,  and  that 
such  judgment  was  warranted  by  the  pleadings  of  the  party  in  whose 
favor  it  was  rendered;  and  in  destroying  these  questions,  recitals  in  the 
judgment  cannot  be  regarded.    Id. 

CoiiiiATEBAii  Attack. — See  generally:  Sharp  v.  Lumley,  34  Cal.  611; 
Sharp  V.  Brunnings,  35  Cal.  628;  Lee  v,  Figg,  37  Cal.  328;  Qnivey  v. 
Porter,  37  Cal.  458,  afi&rming  Hahn  v.  Kelly,  3i  Cal.  391;  Mayo  v. 
Foley,  40  Cal.  281. 

CoLLATSBAii  Attaok. — ^Agaiust  a  stranger  who  is  an  innocent  pur- 
chaser, at  a  judicial  sale,  without  notice,  the  judgment  is  no  more  open 
to  attack  than  if  offered  in  evidence  in  a  collateral  action.    Beeve  t. 
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Kennedy,  43  Gal.  644.  In  a  collateral  attack  on  a  judgment  which  re- 
cites the  serfice  of  summons  by  pnblication,  the  affidavits  and  order 
showing  seryice,  cannot  be  considered.  McCanley  y.  Fulton,  44  Gal. 
356.  The  presumption  is  that  it  was  entered  in  pursuance  of  an  order 
of  the  Gourt.  Id.  In  a  collateral  attack  on  a  judgment  of  a  Court  of 
superior  jurisdiction,  all  intendments  are  indulged  in  its  support,  and 
whatever  is  upon  its  record,  is  presumed  to  have  been  rightfully  done. 
Drake  v.  Duvenick,  45  Gal.  455. 

Goiii^TKBAi.  Attack. — Judgment  against  a  married  woman  upon  a 
contract  made  by  her  during  the  marriage,  is  valid  until  reversed,  and 
cannot  be  impeached  in  a  collateral  action,  on  the  ground  of  her  cover- 
ture. Gambette  v.  Brock,  41  Gal.  78.  If  the  Court  has  jurisdiction  of 
the  subject  matter,  and  of  the  parties,  the  'decision  of  all  other  ques- 
tions arising,  is  but  the  exercise  of  that  jurisdiction,  and  an  erroneous 
decision  cannot  impair  the  validity  and  binding  force  of  the  judgment 
when  brought  in  question,  collaterally.  Chase  v.  Christianson,  41  Gal. 
253.  Where  a  decree  recited  that  defendants  consented  to  the  entr}' 
thereof,  it  will  be  presumed  against  collateral  attack,  that  such  consent 
was  BO  presented  as  to  give  the  Gourt  jurisdiction  of  their  persons,  at 
the  date  of  the  decree.  Foote  v.  Richmond,  42  Gal.  440.  A  judgment 
cannot  be  attacked,  collateridly,  by  evidence,  to  show  that  the  parties 
stipulated  to  a  different  judgment  from  the  one  entered.  Hobbs  v. 
Duff,  43  Cal.  487. 

580.  This  section  has  no  application  to  questions  of  jurisdiction. 
Ohase  v.  Christianson,  41  Gal.  256. 

Bklikf  on  Jctdomknt  by  Dkfaitlt. — See  generally:  Quivey  v.  Baker, 
37  Cal.  465  ;  Pitts.  G.  M.  Co.  v.  Greenwood,  39  Cal.  71  ;  Choynski  v. 
Cohen,  39  Gal.  501.  It  is  not  necessary  that  the  default  of  a  party 
should  be  actually  entered  up  by  the  clerk  before  judgment  can  be  taken 
against  him.  Drake  v.  Duvenick,  45  Gal.  455.  A  plaintiff  who  recovers 
in  trespass  quttve  clausum  f regit  does  not  thereby  become  invested  with 
the  title,  or  succeed  to  the  interest  which  the  defendant  in  such  action 
may  have  had  in  the  property.    Williams  v.  Sutton,  43  Gal.  65. 

581.  See  generally:  Poormanv.  Mills,  35  Cal.  118  ;  C^ary  v.  Sim- 
mons, 39  Gal.  224  ;  Wolfskill  v.  Malajowich,  39  Cal.  276 ;  Schierhold  v. 
H.  B.  k  M.  B.  B.  Co.,  40  Gal.  447  ;  Sanchez  v.  Neary,  41  Gal.  485 ; 
Wood  V.  Bamond,  42  Gal.  643  ;  Johnson  v.  Moss,  45  Gal.  515. 

Ok  Openino  Statkvekt.-  A  defendant  moving  for  a  nonsuit  on  the 
plaintiff's  opening  statement  upon  a  specified  ground,  on  which  ground 
alone  the  motion  is  granted,  will  not  be  allowed  to  raise  the  point  for 
the  first  time  in  the  Supreme  Gourt  that  the  statement  was  otherwise 
insufficient.  Baimond  v.  Eldridge,  43  Cal.  507.  On  the  trial,  the  de- 
fendant is  not  precluded  from  moving  for  a  nonsuit,  because  he  per- 
mitted the  testimony  to  be  introduced  without  objection,  when  the  tes- 
timony  of  the  plaintiff  proves  a  contract  different  from  that  declared 
on.    Johnson  v.  Moss,  45  Gal.  515. 

Fob  Yabianos. — ^When  the  plaintiff  proves  a  contract  substantially 
different  from  the  one  declared  on,  the  defendant  is  entitled  to  a  judg- 
ment of  nonsuit  on  the  ground  of  variance.    Id. 
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590.  An  issae  arises  when  a  fact  or  oonolasion  of  law  is  main- 
tained by  one  party,  and  is  controverted  by  the  other  in  the  pleadings. 
Harris  y.  S.F.  Sag.  Kef.,  41  Gal.  404. 

m 

i^BQ^  I-  592.  In  actions  for  the  recovery  of  specific  real  or 
Und^^*  personal  property,  with  or  without  damages,  or  for 
money  claimed  as  due  upon  contract,  or  as  damages  for 
breach  of  contract,  or  for  injuries,  an  issue  of  fact  must 
be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a 
reference  is  ordered,  as  provided  in  this  Code.  Where 
in  these  cases  there  are  issues  both  of  law  and  fact,  the 
issue  of  law  must  be  first  disposed  of.  In  other  cases, 
issues  of  fact  must  be  tried  by  the  Court,  subject  to  its 
power  to  order  any  such  issue  to  be  tried  by  a  jury,  or 
to  be  referred  to  a  referee,  as  provided  in  this  Code. 

593*  The  position  of  a  cause  on  the  calendar  will  not  be  changed 
to  a  different  day  from  that  on  which  it  is  set  by  the  clerk,  whether 
upon  stipulation  or  motion,  except  for  good  cause  shown.  Wetmore  v. 
San  Francisco,  43  Gal.  When  a  motion  is  made  to  place  a  cause  on  the 
calendar  of  the  Supreme  Gourt,  in  accordance  with  a  stipulation  of  the 
parties,  It  must  be  shown  that  the  transcript  and  the  briefs  or  points 
and  authorities  of  both  parties,  have  been  filed,  or  the  motion  wiU  be 
denied.    Plant  v.  Smythe,  43  Gal.  42. 

594*  Bight  or  Pa.btx  to  havb  oausc  tubd.  People  v.  De  la 
Guerra,  43  Gal.  42.  Bight  of  defendant  to  separate  trial,  and  duty  of 
Gourt,  Judson  V.  MaUoy,  40  Gal.  299.  The  responsibility  of  an  erroneous 
order,  made  on  motion,  or  at  the  request  of  one  of  several  defendants, 
wiU  attach  alike  to  aU  the  defendants,  unless  it  appears  that  the  order 
or  decision  was  clearly  restricted,  or  would  necessarily  apply  only  to 
particular  defendants,  or  parcels  of  property.     Id. 

AFFiDAvrr  FOB  A.  GoNTnruANOB.^A  continuance  will  not  be  granted 
because  of  the  absence  of  a  witness,  unless  the  affidavit  in  support  of 
it  show  that  diligence  has  been  used  to  procure  the  attendance  of  the 
witness,  or  to  obtain  his  deposition.  Leszinsky  v.  White,  45  Gal.  278. 
Gontinuance  for  absence  of  counsel.  Thompson  v.  Thornton,  41  Gal. 
626.  Insufficient  admission  on  motion  for  continuance.  Turner  v. 
Lovett,  41  Gal.  521.  Gontinuance  in  criminal  action.  People  v.  Wil- 
liams, 43  Gal.  345. 

600*  Gonstrued  People  v.  Sooggins,  37  Gal.  679,  and  rule  of  prac- 
tice as  to  peremptory  challenges  approved.  Taylor  v.  W.  P.  B.  B. 
Go.,  45  Gal.  330. 
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0OL  Either  party  may  challenge  the  jurors,  but  ^j^"^^"" 
where  there  are  several  palHiies  on  either  side,  they  must  {2im!**^^ 
join  in  a  challenge  before  it  can  be  made.  The  chal- 
lenges are  to  individual  jurors,  and  are  either  peremp- 
tory or  for  cause.  Each  party  is  entitled  to  four 
peremptory  challenges.  If  no  peremptory  challenges 
are  taken  until  the  panel  is  full,  they  must  be  taken  by 
the  parties  alternately,  commencing  with  the  plaintiff. 


I  In  a  ciyil  action,  a  party  is  not  bound  to  exercise  his  right  of  per- 

emptory challenge,  until  there  are  in  the  jury  box  twelve  persons  whom 
the  Court  has  adjudged  to  be  competent  jurors.  Taylor  y.  W.  P.  B.  B. 
Co.,  45  Cal.  323.  Bight  of  peremptory  challenge.  Taylor  v.  W.  P.  B. 
B.  Co.,  i5  Cal.  350. 


challenge. 


002.    Challenges  for  cause  may  be  taken  on  one  or  <>rouudfl  of 
more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror ; 

2.  Consanguinity  or  affinity,  within  the  fourth  de- 
gree, to  any  party ; 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal 
and  agent,  to  either  party,  or  being  a  member  of  the 
family  of  either  party,  or  a  partner  in  business  with 
either  party,  or  surety  on  any  bond  or  obligation  for 
either  party ; 

4.  Haying  served  as  a  juror  or  been  a  witness  on  a 
previous  trial  between  the  same  parties  for  the  same 
cause  of  action ; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the  ac- 
tion, except  his  interest  as  a  member  or  citizen  of  a 
municipal  corporation ; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its 
material  facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror 
evincing  enmity  against  or  bias  to  or  against  either 
party. 

Bight  of  peremptory  challenge.  Taylor  t.  W.  P.  B.B.  Co.,  45  Cal.  330. 
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COS.  Bigbt  of  peremptory  challenge.  Taylor  t.  W.  P.  K.  B.  Co., 
45  Gal.  330. 

604-  Constmed,  People  t.  Scroggins,  37  Cal.  679,  and  Bnle  of 
Practice  as  to  peremptory  challenges  approved.  Taylor  v.  W.  P.  R. 
R.  Co.,  45  Cal.  330. 

607-  Obdbb  of  xntboduoino  Etidencb. — A  party  is  at  liberty  to 
introduce  his  evidence  in  whatever  order  he  prefers,  subject  to  the  con- 
trol of  the  Court,  in  the  exercise  of  a  sound  discretion.  Crosett  v. 
Whelan,  44  Cal.  200.  See,  generally,  Lick  v.  Diaz,  37  Cal.  437 ;  Mayo 
V.  Mazeaux,  38  Cal.  442;  Sharp  v.  Lumley,  34  Cal.  611. 

Aboumbkt. — After  a  cause  has  been  submitted  in  the  Court,  it  is  not 
error  to  hear  argument  at  chambers  and  thereupon  to  decide  the  case. 
City  of  San  Jose  v.  Shaw,  45  Cal.  178. 

iMSTBUonoMB. — lu  a  case  where  a  fact  is  alleged  in  the  complaint 
and  not  denied  in  the  answer  the  jury  should  be  instructed  that  the 
fact  is  admitted  in  the  pleadings.  Tevis  v.  Hicks,  41  Cal.  123.  A  party 
is  entitled  to  have  the  jury  instructed  upon  the  law  of  the  case  as  made 
by  the  testimony,  if  it  is  not  contradicted.  Sperry  v.  Spaulding,  45 
Cal.  544.  A  judgment  will  not  be  reversed  on  account  of  erroneous 
instructions,  when  it  is  apparent  that  the  verdict  would  have  been  the 
same  with  correct  instructions.  Green  v.  Ophir  C.  S.  &  G.  M.  Co.,  45 
Cal.  522. 

Refusal  of  Inbtbuotions. — It  is  not  error  for  the  Court  to  refuse  in- 
structions to  the  jury  upon  propositions  of  law  having  no  reference  to 
any  evidence  introduced.  Bowen  v.  Cherokee  Bob,  45  Cal.  495.  Where 
an  instruction  asked  has  already  been  given  it  is  not  error  to  refuse  it, 
but  in  a  criminal  case  the  better  course  is  to  give  it.  People  v.  Murray, 
41  Cal.  66.  If  the  Court  in  its  instructions  states  the  law  of  the  whole 
case  fully  and  fairly,  it  is  not  error  to  reject  instructions  asked  by  coun- 
sel repeating  the  law  in  other  language.  Conroy  v.  Duane,  45  Cal.  597. 
As  to  abandonment,  see  Sweeney  v.  Reilly,  42  Cal.  407  ;  Breach  of 
promise  of  marriage.  Powers  v.  Wheatley,  45  Cal.  113. 

624*  A.  verdict  or  decision  is  the  determination  of  an  issue  of  fact. 
Harris  v.  S.  F.  Sug-  Ref.,  41  Cal.  404.  The  jury  have  no  right  to  find 
a  fact  in  favor  of  a  party  which  is  contrary  to  or  inconsistent  with  the 
pleadings.    Tevis  v.  Hicks,  41  Cal.  123. 

626-  Ii^  tin  action  against  the  maker  and  endorser  of  a  promissory 
note,  if  the  counter-claim  exceeds  the  amount  due  on  the  note,  can 
judgment  be  rendered  against  the  plaintiff  for  the  balance ;  Query  ? 
Curtis  T.  Sprague,  41  Cal.  59. 
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627.    In  an  action  for  the  recovery  of  specific  per-  J^^  ^^ 
sonal  property,  if  the  property  has  not  been  delivered  J^^^ 
to  the  plaintiff,  or  the  defendant,  by  his  answer,  claim  P™p«^' 
a  return  thereof,  the  jury,  if  their  verdict  be  in  favor  of 
the  plaintiff,  or,  if  being  in  favor  of  the  defendant,  they 
also  find  that  he  is  entitled  to  a  return  thereof,  must 
find  the  value  of  the  property,  and  if  so  instructed,  the 
value  of  specific  portions  thereof,  and  may  at  the  same 
time,  assess  the  damages,  if  any  are  claimed  in  the 
complaint  or  answer,  which  the  prevailing  party  has, 
sustained  by  reason  of  the  taking  or  detention  of  such 
property. 

681.    Trial  by  jury  may  be  waived  by  the  several  7^**^^^^ 
parties  to  an  issue  of  fact  in  actions  arising  on  contract,  ^^^°l^ 
or,  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  damages,  and  with  the  assent  of  the 
Court,  in  other  actions,  in  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney, 
filed  with  the  clerk. 

3.  By  oral  consent,  in  open  Court,  entered  in  the 
minutes. 


632.    Upon  the  trial  of  a  question  of  fact  by  the  Decision  of 
Court,  itfi  decision  must  be  given  in  writing  and  filed  queition  of 
with  the  clerk  within  thirty  days  after  the  cause  is  sub-  to  be  taed. 
mitted  for  decision. 

Bight  of  party  to  written  findings,  if  properly  requested.  Polhemus 
T.  Carpenter,  42  Gal.  382.  Gates  y.  Salmon,  July.  T.  1873.  The  pro- 
visions  of  the  act  are  merely  directory  as  to  time  of  filing  findings,  and 
as  to  the  order  of  filing  in  relation  to  entry  of  judgment.  Polhemus  t. 
Carpenter,  42  Cal.  382.  Broad  t.  Murray,  44  Gal.  229.  It  is  not  error 
to  refuse  to  file  written  findings  when  no  request  therefor  was  entered 
in  the  minutes  of  the  Gourt  at  the  time  of  the  submission  of  the  cause, 
although  the  attorney  yerbally  requested  that  written  findings  be  filed. 
Ban  Jose  y.  Shaw,  45  Cal.  178.  Findings  by  the  Court  should  be 
mere  statements  of  the  ultimate  facts  in  controversy,  and  the  legal  con- 
sequences  from  the  facts,  and  should  not  include  probative  facts  or 
reasons  for  the  decision.  Mathews  v.  Kensell*  41  Cal.  504,  Where 
on  a  question  of  ratification  of  a  note,  the  findings  embraced  several 
facts  tending  to  establish  it,  and  then  a  couclusion  from  them  that 
there  had  been  a  full  ratification  and  confirmation;  M^*  that  such 
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conclusion  y(AB  the  ultimate  fact  to  be  ascertained,  but  that  it  was  none 
the  less  a  finding  of  fact  because  stated  as  a  conclusion.  JoneA  v. 
Clark,  42  Cal,  183.  Where  findings  instead  of  stating  facts  involred  in 
the  issues,  contained  only  general  conclusionB,  and  afiforded  no  infor- 
mation as  to  the  particular  facts  considered  by  the  Court  as  established; 
Heldj  manifestly  defective,  and,  a  refusal  to  amend  them  on  proper 
application,  was  error.      Poll)emus  y.  Carpenter,  42  Cal.  379. 

635.  A.  finding  is  useless  and  idle,  unless  the  facts  found  are 
within  the  issues;  and  a  judgment  b^sed  upon  such  finding  cannot  be 
sustained.  Morenhout  y.  BaiTow,  42  Cal.  593.  A  finding  by  th'e  Court, 
without  the  issues  made,  is  unnecessary,  and  is  not  conclusive  on  the 
parties  in  another  action  in  which  the  question  upon  which  the  find- 
ing is  made  is  in  issue.    Phelan  v.  Gardner,  43  CaL  307. 

Findings.  635.  At  the  time  the  cause  is  submitted,  the  judge 
p^.^'^  may  direct  either  or  both  of  the  parties  to  prepare  find- 
ings of  facts,  unless  they  have  been  waived;  and  when 
so  directed,  the  party  must  within  two  days  prepare  and 
serve  upon  his  adversary,  and  submit  to  the  judge  such 
findings,  and  may  within  two  days  thereafter,  briefly 
suggest  in  writing  to  the  judge  why  he  desires  findings 
upon  the  points  included  within  the  findings  prepared 
by  himself,  or  why  he  objects  to  findings  upon  the 
points  included  within  the  findings  prepared  by  his  ad- 
versary. The  judge  may  adopt,  modify,  or  reject  the 
findings  so  submitted.  If  at  the  time  of  the  submission 
of  the  cause,  the  judge  does  not  direct  the  preparation 
of  findings,  or  those  prepared  are  rejected,  than  he 
must  himself  prepare  the  findings. 

If  the  findings  of  the  Court  omit  material  facts  in  the  cause,  it  is  the 
duty  of  the  Court  to  supply  th*  omissions,  when  its  attention  is  caUed 
to  the  subject,  by  proper  exception  to  the  findings.  Logan  v.  Halle, 
42  Cal.  645.  When  a  finding  of  fact  was  supported  by  the  testimony 
of  only  one  witness  and  his  testimony,  besides  being  open  to  suspicion 
on  other  grounds,  was  directly  contradicted  by  the  stipulation  of 
the  parties  attached  to  the  statement;  Held,  that  such  finding  was 
against  evidenca  Walsh  v.  Hill,  41  Cal.  671.  Presumptions  as  to 
findings,  see  generally:  Moyes  v.  Grifiith,  35  Cal.  556;  Shelby  v. 
Houston,  38  Cal.  410;  City  of  Oakland  v.  Whipple,  39  Cal.  112;  Smith 
V.  Cushing,  41  Cal.  97;  Lovell  v.  Frost,  44  Gal.  471.  Where  additional 
findings  were  asked  for,  in  the  way  of  ezoeptiohs  to  findings,  and  such 
additions  were  either  upon  immaterial  points,  or  probative  facts  mezely; 
they  were  properly  refused.    Jones  v.  Clark,  42  Cal.  183. 
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639*  If  ft  ooUatetal  matter,  not  raised  by  the  pleadings,  be  sent  to 
a  referee,  under  the  second  and  third  subdiyisions  of  this  section,  a 
motion  for  a  new  trial  is  not  necesisary  to  bring  the  action  of  the  referee 
before  the  Court  for  review,  his  finding  is  not  binding  on  the  Court  till 
adopted.    Harris  t.  S.  F.  Sugar  Ref.  41  Cal.  405. 

643*  Practice  on  finding  of  referee  on  collateral  questions  not  in 
issue  in  pleadings.    Harris  v.  S.  F.  S.  R.,  41  Cal.  405. 

644-  When  a  cause,  has,  by  stipulation  of  the  parties,  been  re- 
ferred to  a  referee,  and  he  reports  a  judgment  which  is  entered,  and 
the  Court  grants  a  new  trial,  it  cannot,  without  a  new  consent  of  the  . 
parties,  again  refer  the  case  to  the  same,  or  any  other  referee.  Upon 
the  report  of  the  referee,  and  the  entry  of  the  judgment,  the  stipulation 
ceased  to  hare  further  effect.  Daverkosen  7.  Kelley,  43  Cal.  477. 
Where  a  referee  reports  his  decision  upon  the  whole  case,  his  report 
stands  as  the  decision  of  the  Court ;  when  he  reports  facts  only,  his 
report  is  a  special  verdict.  Harris  v.  8.  F.  S.  R.  Jll  Cal.  393.  The 
finding  of  a  referee  on  a  collateral  question  does  not  take  the  place  of  a 
special  verdict,  and  is  not  binding  on  the  Court  till  adopted  by  it. 
Id. 

645-  Ii  ft  referee  tries  a  question  of  fact  raised  by  the  pleading, 
the  Court  cannot  review  his  action  of  such  issues,  unless  a  motion  is 
made  for  a  new  trial.    Harris  v.  S.  F.  S.  R .  41  Cal .  393. 

646.    An  exception  is  an  objection  upon  a  matter  of  sxceptionK 
law  to  a  decitsion  of  a  Court,   Judge,  or  referee  in  an  taken, 
action  or  proceeding,  and  may  be  taken  by  either  party 
to  any  decision  made  either  before  or  after  judgment: 
and  except  as  provided  in  the  following  section,  it  must 
be  taken  at  the  time  the  decision  is  made. 

Ho  exception  shall  be  regarded  unless  the  exception  be  material,  and 
affect  the  substantial  rights  of  the  parties.  King  v.  Blood,  41  Cal. 
317.  An  order  made  after  judgment,  unless  founded  upon  affidavits, 
can  be  reviewed  only  by  statement  on  appeal,  and  in  no  case  by 
bill  of  exceptions.  The  Code  of  Citil  Procedure,  enacted  in  1872, 
chaiiges  the  foregoing  rule  only  as  to  proceedings  subsequent  to  the 
taking  effect  of  the  Code.  Caulfield  v.  Doe,  45  Cal.  22.  When  a  party 
procures  the  Court  to  give  to  the  jury  an  instruction,  which  contains 
legal  propositions,  it  is  sufficient  for  the  opposite  party  to  except  gen- 
eraUy  to  the  instruction,  without  specifying  what  part  of  it  is  objection- 
able, but  an  exception  to  the  charge  given  by  the  Court  of  its  own 
motion,  must  specify  the  proposition  which  is  deemed  objectionable. 
Shea  V.  P.  A;  B.  B.  B.  Co.,  44  Cal.  414.  An  exception  taken  to  in- 
structions given  by  the  Court  to  the  jury,  need  not  state  the  points  of 
the  exception.  It  is  sufficient  to  say,  generally,  in  the  statement  that 
Gouusel  excepted  to  each,  and  all  of  the  instructions.  McCreery  v. 
Everduig,  44  Cal.  246. 
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650.  When  a  party  desires  to  have  exceptions  taken 
at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 
ten  days  after  the  entry  of  judgment,  if  the  action  were 
tried  with  a  jnry,  or  after  receiving  notice  of  the  entry 
of  judgment,  if  the  action  were  tried  without  a  jury,  or 
such  further  time  as  the  Court  in  which  the  action  is 
pending,  or  a  Judge  thereof,  may  allow,  prepare  the 
draft  of  a  bill,  and  servQ  the  same,  or  a  copy  thereof, 
upon  the  adverse  party.  Such  draft  must  contain  all 
the  exceptions  taken  upon  which  the  party  relies. 
Within  ten  days  after  such  service,  the  adverse  party 
may  propose  amendments  thereto,  and  serve  the  same, 
or  a  copy  thereof,  upon  the  other  party.  The  proposed 
bill  and  amendments  must,  within  ten  days  thereafter, 
be  presented  by  the  party  seeking  the  settlement  of  the 
bill,  to  the  Judge  who  tried  or  heard  the  case,  upon  five 
days  notice  to  the  adverse  party,  or  be  delivered  to  the 
clerk  of  the  Court  for  the  Judge.  When  received  by 
the  clerk,  he  must  immediately  deliver  them  to  the 
Judge,  if  he  be  in  the  county;  if  he  be  absent  from  the 
county,  and  either  party  desire  the  papers  to  be  for- 
warded to  the  Judge,  the  clerk  must,  upon  notice  in 
writing  of  such  party,  immediately  forward  them  by 
mail,  or  other  safe  channel;  if  not  thus  forwarded,  the 
clerk  must  deliver  them  to  the  Judge  immediately  after 
his  return  to  the  county.  When  received  from  the 
clerk,  the  Judge  must  designate  the  time  at  which  he* 
will  settle  the  bill,  and  the  clerk  must  immediately 
notify  the  parties  of  such  designation.  At  the  time 
designated,  the  Judge  must  settle  the  bill.  If  the  ac- 
tion was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  such 
referee  for  settlement  within  ten  days  after  service  of 
the  amendments,  upon  notice  of  five  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill. 
If  no  amendments  are  served,  or  if  served  are  allowed, 
the  proposed  bill  may  be  presented,  with  the  amend- 
ments, if  any,  to  the  Judge  or  referee,  for  settlement 
without  notice  to  the  adverse  party.    It  is  the  duty  of 
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the  Judge  or  referee,  in  settling  the  bill,  to  strike  ont 
of  it  all  redundant  and  useless  matter,  so  that  the  ex- 
ceptions may  be  presented  as  briefly  as  possible.  When 
settled,  the  bill  must  be  signed  by  the  Judge  or  ref- 
eree, with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

6SL  Exceptions  to  any  decision  made  after  judg-  Exoepttons 
ment  may  be  presented  to  the  Judge  at  the  time  of  such  ment,  etc.' 
decision,  and  be  settled  or  noted,  as  provided  in  §649, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
wards, as  provided  in  §650,  and  within  like  periods 
after  entry  of  the  order,  upon  appeal,  from  which  such 
decision  is  reviewable. 


656-  The  practice  prescribed  as  to  the  granting  of  new  trials,  is 
applicable  to  the  reyiew  of  decrees  rendered  in  proceedings  on  parti- 
tion.   Tormej  ▼.  AUen,  45  Gal.  121;  Began  t.  McMahon.  i3  Gal.  6^. 

057*  Applicable  to  proceedings  on  partition.  Began  t.  Mclfahon, 
43  Gal.  625;  Tormey  v.  Allen,  45  Gal.  121.  Generally,  an  objection  to 
a  recovery  against  the  estate  of  a  deceased  person,  on  the  groand  that 
the  claim  was  not  presented  for  allowance  cannot  be  made  for  the  first 
time  on  motion  for  a  new  trial.  Bank  of  Stockton  t.  Howland,  42  Gal. 
129.  It  is  no  groand  for  a  new  trial  In  a  criminal  case,  that  on  a  chal- 
lenge of  a  jnror  for  actnal  bias,  one  of  the  triers  appointed,  is  on  the 
panel  of  the  jury  in  attendance  in  the  case.  People  ▼.  VoU,  43  Gal. 
166. 

MmcoMDUOT  OF  JuBT. — The  retirement  of  a  jury  for  a  necessary  pur- 
pose for  a  few  moments,  with  the  permission  of  the  Sheriff,  out  of  his 
sight,  there  being  no  evidence  that  duting  such  retirement  they  com- 
municated with  any  one,  or  with  each  other,  but  positive  proof  to  the 
contrary,  is  not  sufficient  ground  upon  which  to  grant  a  new  trial. 
I  People  V.  Moore,  41  Gal.  238 . 

SuBPBisB. — See  Armstrong  v.  Davis,  41  Gal.  494. 

Nbwlt  Disoovebkd  £viDBNOB.--Sufficient  to  support  a  motion  for 
new  trial  considered.  Armstrong  v.  Davis,  41  Gal.  494.  When,  in 
ejectment,  the  parties  claim  title  derived  from  a  common  source,  and 
the  defendant,  to  show  his  title  the  oldest,  relies  on  a  purchase  made, 
and  a  note  given  for  part  of  the  purchase  money  and  a  bond  for  a  con- 
veyance, executed  to  him  by  the  common  grantor,  which  bond  is  claimed 
to  be  lost,  and  proves  that  it  was  the  grantor's  custom  to  give  a  bond 
when  credit  was  given,  and  the  plaintiff  recovers  judgment,  a  subse- 
I  quent  discovery  of  the  note  is  sufficient  ground  on  which  to  grant  a  new 

triaL    Jones  v.  Singleton,  45  Gal.  92. 
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EzcEflBiys  Daicaoes. — Objections  to  the  form  of  rerdict,  or  that  ex- 
cessive damages  were  thereby  awarded,  can  be  made  available  only  on 
motion  for  new  trial,  or  on  appeal  from  order  denying  a  new  trial. 
Campbell  v.  Jones,  41  Cal.  515. 

On  what  658.     When  tlie  application  is  made  for  a  canse  men- 

moved,  tioned  in  the  first,  second,  third,  and  fourth  subdivi- 
sions of  the  last  section,  it  must  be  made  upon  affidavits ; 
for  any  other  cause  it  may  be  made,  at  the  option  of  the 
moving  party,  either  upon  the  minutes  of  the  Court,  or 
a  bill  of  exceptions,  or  a  statement  of  the  case,  pre- 
pared as  hereinafter  provided. 

Affidavits. — ^When  an  application  for  new  trial  is  made  on  afftdayits, 
the  affidavits  used  on  hearing  of  the  motion  must  be  identified  by  the 
indorsement  of  the  Jndge  or  clerk,  made  at  the  time  of  the  hearing,  as 
having  been  read  or  referred  to  in  the  argument.  The  ordinary  indorse- 
ment of  fiUtig  by  the  clerk  is  not  sufficient.  Johnson  v.  Muir,  43  Cal. 
542.  The  affidavits  must  be  made  part  of  the  record  by  being  identified 
as  having  been  used  on  the  hearing  of  the  motion.  Leszinsky  v. 
White,  45  Cal.  278.  Time  in  which  affidavits  to  be  filed.  Bomheimer 
V.  Baldwin,  42  Cal.  32. 

Statkmjsmt. — The  appellant  from  an  order  denying  a  new  trial 
cannot  avail  himself  of  an  error  appearing  in  the  statement,  unless 
he  mentions  it  in  his  specifications  of  reasons  why  a  new  trial  should 
be  granted.  Lucas  v.  City  of  Marysville,  44  Cal.  210.  When  a  non- 
suit is  granted,  and  the  plaintiff  makes  a  statement  on  a  motion  for  a 
new  trial,  in  the  specification  of  reasons  why  a  new  trial  should  be 
granted,  he  must  assert  the  alleged  error  of  granting  a  nonsuit.  Mc- 
Oreery  v.  Everding,  44  Cal.  284.  It  is  sufficient  in  the  specification 
made  in  the  statement  of  reasons  why  a  new  trial  should  be  granted,  to 
assign  errors  in  law  occurring  by  "giving  of  each  of  the  instructions 
asked  by  the  defendants."  Such  specification  sufficiently  points  out 
the  particular  errors  in  the  instructions  relied  on.  Met  'reery  v.  Ever- 
ding,  44  Cal.  284.  On  a  motion  for  new  trial  the  general  ground  of  in- 
sufficiency of  the  evidence  to  justify  the  findings  is  of  no  avail  unlens 
(here  are  proper  specification  of  particulars,  wherein  it  is  insufficient. 
Foofe  V.  Richmond,  42  Cal.  443.  Specification  of  grounds  of  motion 
required  in  statement.  People  v.  C.  P.  B.  B.  Co.,  43  Cal.  423;  Dona- 
hue V.  Gallavan,  43  Cal.  676. 

The  specification  of  reasons  why  a  new  trial  should  be  granted  to  he 
made  in  the  statement,  is  not  a  general  one  of  errors,  in  admitting 
or  excluding  the  evidence,  but  a  particular  specification,  and  a  pointing 
out  and  reference  to  each  alleged  error.  People  v.  C.  P.  B.  B.  Co.  43 
Cal.  403.  Statement,  miscalled  "  Statement  on  Appeal,"  when  mani- 
festly  intended  as  a  statement  on  new  trial,  will  be  regarded  as  such. 
Morris  v.  Angle,  42  Cal.  237. 

m 
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659.    The  party  intending  to  move  for  a  new  trial  2S«nuon. 
must,  within  ten  days  after  the  verdict  of  the  jury,  if  J^^nd** 
the  action  were  tried  by  a  jiiry,  or  after  notice  of  the  S^^i^. 
decision  of  the  Court  or  referee,  if  the  action  were  tried       ^       *    " 
without  a  jury,  file  with  the  clerk,  and  serve  upon  the       V^  - '  ' 
adverse  party  a  notice  of  his  intention,  designating  the  .    .      - 

grounds  upon  which  the  motion  will  be  made,    and         /  ^    ' 
whether  the  same  will  be  made  upon  affidavits  or  the 
minutes  of  the  Court,  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case; 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  on  amda- 
moving  party  must,  within  ten  days  after  serving  the 

notice,  or  such  further  time  as  the  Court  in  which  the 
action  is  pending,  or  a  Judge  thereof  may  allow,  file 
such  affidavit  with  the  clerk,  and  serve  a  copy  upon 
the  adverse  party,  who  shall  have  ten  days  to  file  coun- 
ter affidavits,  a  copy  of  which  must  be  served  upon  the 
moving  party. 

2.  If  the  motion   is  to  be  made  upon  a  bill  of  ^Sj^mmo, 
exceptions,   and  no  bill  has  already  been  settled  as 
hereinbefore  provided,  the  moving  party   shall  have 

the  same  time  after  service  of  thtf  notice  to  prepare 
&nd  obtain  a  settlement  of  a  bill  of  exceptions,  as  is 
provided  after  the  entry  of  judgment,  or  after  receiv- 
^H  notice  of  such  entry  by  ^650,  and  the  bill  shall  be 
prepared  and  settled  in  a  similar  manner.  If  a  bill 
^i  exceptions  has  been  already  settled  and  filed,  when 
tte  notice  of  motion  is  given,  such  bill  shall  be  used  on 
the  motion ; 

3*   If  the  motion  is  to  be  made  upon  a  statement  of  on  stat*. 
the  case,  the  moving  party  must,  within  ten  days  after  * 
service  of  the  notice,  or  such  further  time  as  tiie  court 
in  which  the  action  is  pending,  or  the  Judge  thereof, 
may  allow,  prepare  a  draft  of  the  statement,  and  serve 
the  same,  or  a  copy  thereof,  upon  the  adverse  party. 
If  such  proposed  statement  be  not  agreed  to  by  the  ad- 
verse party,  he  must,  within  ten  days  thereafter,  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a 
copy  thereof,  upon  the  moving  party.     If  the  amend- 
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ments  be  adopted,  the  statement  shall  be  amended 
accordingly,  and  then  presented  to  the  Judge  who  tried 
or  heard  the  cause,  for  settlement,  or  be  delivered  to 
the  clerk  of  the  court  for  the  Judge.  If  not  adopted, 
th^  proposed  statement  and  amendments 'shall,  within 
ten  days  thereafter,  be  presented  by  the  moving  party 
to  the  Judge,  upon  five  days  notice  to  the  adverse  party, 
or  delivered  to' the  clerk  of  the. court  for  the  Judge  ; 
and  thereupon  the  same  proceedings  for  the  settlement 
of  the  statement  shall  be  taken  by  the  parties,  and 
\slerk,  and  Judge,  as  are  required  for  the  settlement  of 
bills  of  exception  by  g650.  If  the  action  was  heard  by 
a  referee,  the  ^ame  proceedings  shall  be  had  for  the 
settlement  of  the  statement  by  him  as  are  required  by 
that  section  for  the  settlement  of  bills  of  exception  by 
a  referee.  If  no  amendments  are  served  within  the 
time  designated,  or,  if  served,, are  allowed,  the  proposed 
statement  and  amendments,  if  any,  may  be  presented 
to  the  judge  or  referee,  for  settlement,  without  notice 
to  the  adverse  party.  When  the  notice  of  the  motion 
designates,  as  the  ground  of  the  motion,  the  insuf- 
ficiency of  the  evidence  to  justify  the  verdict  or  other 
decision,  the  statement  shall  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient.  When 
the  notice  designates,  as  the  ground  of  the  motion, 
errors  in  law  occurring  at  the  trial,  and  excepted  to  by 
the  .moving  party,  the  statement  shall  specify  the 
particular  errors  upon  which  the  party  will  rely.  If  no 
such  specifications  be  made,  the  statement  shall  be  dis- 
regarded on  the  hearing  of  the  motion.  It  is  the  daty 
of  the  Judge  or  referee,  in  settling  the  statement,  to 
strike  out  of  it  all  redundant  and  useless  matter,  and  to 
make  the  statement  truly  represent  the  case,  notwith- 
standing the  assent  of  the  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  the  statement  shall  be  signed  by  the  Judge  or 
referee,  with  his  certificate  to  the  ejBEect  that  the  same 
is  allowed,  and  shall  then  be  filed  with  the*  clerk. 
4.    When  the  motion  is  to  be  made  upon  the  minutes 


On  mlnutM 
of  court. 
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of  the  court,  and  the  gronnd  of  the  motion  is  the  insuf- 
ficiency of  the  evidence  to  justify  the  verdict  or  other 
decision,  the  notice  of  motion  must  specify  the  particu- 
lars in  which  the  evidence  is  alleged  to  be  insufiEicient ; 
and,  if  the  ground  of  the  motion  be  errors  in  law  oo- 
cnring  at  the  trial,  and  excepted  to  by  the  moving 
party,  the  notice  must  specify  the  particular  errors 
upon  which  the  party  will  rely.  If  the  notice  do  not 
contain  the  specifications  here  indicated,  when  the  mo- 
tion is  made  on  the  minutes  of  the  court,  the  motion 
must  be  denied. 

Nones  or  Motioh  vob  New  Tbial,  oh  confirmation  of  report  of 
referee,  when  to  be  giyen.  Harris  v.  S.  F.  S.  B.»  41  Gal.  393.  If, 
after  the  findings  Qf  fact  are  filed,  a  notice  of  motioi^  for  a  new  trial  is 
given,  before  the  service  of  notice  of  filing  such  findings,  notice  of  snch 
filing  is  rendered  nnneoessary.  Cottle  y.  Leitch,  43  CaL  321.  Time  to 
moYe  for  new  trial,  when  no  findings  asked.  Polhemas  y.  Carpenter, 
42  Gal.  377.  Time  when  findings  were  dnly  requested.  Id.  The  right 
to  giye  notice  of  intention  is  lost,  when  the  right  to  move  for  a  new 
trial  is  lost,  and  the  right  cannot  be  restored  by  an  order  of  Court. 
OotUe  y.  Leitch,  43  Cal.  321.  When  notice  of  intention  is  not  given 
to  the  adverse  party,  nor  waived  by  appearance  or  otherwise^an  order 
denying  the  new  trial  cannot  be  renewed  on  appeal.  Wright  y.  Snow- 
ball, 45  CaL  654. 

ExTKinonvo  Timb. — An  order  extending  time  to  prepare  and  file 
motion  for  a  new  trial,  extends  the  time  to  prepare  and  file  notice  of 
motion  for  new  trial.    Cottle  y.  Leitch,  43  Cal.  321. 

Waivxb  or  NonoE. — Proposing  amendments  to  a  statement  on  mo- 
tion for  a  new  trial,  is  a  waiyer  of  a  failure  to  serve  a  notice  of  the 
motion,  unless  the  party  proposing  the  amendments  make  the  objection 
or  reserves  his  right  to  make  it  when  he  proposes  his  amendments. 
Brundage  y.  Adams,  41  Cal.  619.  Stipulation  as  to  statement.  Mc- 
Creery  y.  Eyerding,  44  Cal.  246.  If  a  party  who  does  not  give  notice 
of  motion  files  a  statement  and  the  opposite  party  settles  the  statement, 
or  files  amendments,  and  the  statement  is  settled  without  reserving  his 
rifjht  to  object  for  want  of  notice,  he  waives  the  notice.  Hobbs  y.  Duff, 
4d'Cal,  487  ;.  Cottle  t.  Leitch,  43  Cal.  321. 

660.  The  application  for  a  new  trial  shall  be  heard  Motion, 
at  the  earliest  practicable  period  after  notice  of  the  mo-  be'hMM. 
tion,  if  the  motion  is  to  be  heard  upon  the  minutes  of 
the  Court,  and  in  other  cases,  after  the  affidavits,  bill 
of  exceptions,  or  statement,  as  the  case  may  be,  are 
filed,  ahd  may  be  brought  to  a  hearing  upon  motion  of 
either  party.     On  such  hearing  reference  may  be  had 
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in  all  cases  to  the  pleadings  and  orders  of  the  Court  on 
file,  and  when  the  motion  is  made  on  the  minutes,  ref- 
erence may  also  be  had  to  any  depositions,  documontary 
evidence,  and  phonographic  report  of  the  testimony 
on  file. 

Motion  Waiysd. — Motion  waiyed  by  failnre  to  file  statement  in  time. 
Campbell  y.  Jones,  41  Cal.  515;  Cottle  y.  Leitch,  43  Cal.  321. 

Motion  mttbt  bb  SuBMiTTBn.—Kyenif  the  statement  has  been  settled, 
engrossed  and  certified,  and  filed  as  correct,  the  Court  should 'not  pass 
on  the  motion  for  a  new  trial  until  it  has  been  submitted  for  decision 
and  the  parties  afforded  an  opportunity  to  be  heard,  if  desired.  Mor- 
ris y.  De  Cells,  41  Cal.  331;  De  Gaze  y.  Lynch,  42  Cal.  363.  Where  the 
motion  was  granted  without  any  formal  or  actual  submission  of  the  mo- 
tion, and  without  any  notice  so  as  to  giye  the  plaintiff  an  opportunity 
to  be  heard ;  hdd,  error.  De  Gaze  y.  Lynch,  42  Cal.  363.  If  a  motion 
for  new  ti'ial  is  decided  by  the  Court  before  it  has  been  submitted,  the 
order  denying  or  granting  the  new  trial  should  be  set  aside  as  improyi- 
dently  made,  if  appUcation  is  m^e  therefor.  Morris  y.  De  Cells,  41 
Cal.  331.  Where  a  Court,  through  its  own  inadyertence,  has  prema- 
turely made  an  order  granting  a  new  trial  before  the  final  submission  oj 
the  motion,  it  is  the  duty  of  the  Court  to  yacate  the  order  so  made. 
Hall  y.  Polack,  42  Cal.  219.  The  order  made  on  application  in  due 
form  is  conclusiye  so  far  as  the  Court  making  it  is  concerned.  Coombs 
y.  Hibberd,  43  Cal.  453. 

Decision  on  Motion. — The  Court  should  not  decide  a  motion  for 
new  trial  before  the  statement,  as  settled,  has  been  engrossed  and 
certified  as  correct.  Morris  9.  DeCelis,  41  Cal.  331.  It  is  the  duty  of 
the  Court  to  settle  a  proposed  statement  in  all  cases  where  the  attor- 
neys are  unable  to  agree  to  it  as  filed,  no  matter  what  reasons 
exist,  which  render  them  unable  to  agree.  Lucas  y.  City  of  Marysyille, 
44  Cal.  210.  Parties  may  stipulate  that  the  Court  pass  on  a  motion, 
before  the  statement  is  engrossed,  and  the  engrossed  statement  agreed 
to  or  certified  as  correct.  Thompson  y.  Connolly,  43  Cal.  637.  Order 
striking  out  statement  from  files,  erroneous.  Calderwood  y.  Peyser,  42 
Cal.  111. 

Motion,  when  Gsanted. — ^When  findings  are  wholly  unsupported  by 
the  eyidence,  it  is  the  duty  of  the  Court  to  set  them  aside,  and  grant  a 
new  trial.  Moss  y.  Atkinson,  44  Cal.  3.  The  granting  of  a  new  trial 
on  the  ground  that  the  yerdict  was  against  the  admissions  of  the  defend- 
ant who  was  called  as  a  witness,  is  a  decision  that  the  eyidence  was  in- 
sufficient to  justify  the  yerdict.  Lorenzana  y.  Camarillo,  41  Cal.  467. 
If  the  plaintiff  in  ejectment  relied  on  a  paper  title,  and  recoyers  judg- 
ment, and  after  the  trial,  the  defendant  discoyers  that  prior  to  the  com- 
mencement of  the  action,  the  plaintiff  had  conyeyed  the  title  to  a  third 
person,  a  new  trial  should  be  granted.  Cranman  y.  Porter,  41  Cal. 
462. 
Motion,  when  Denied. — ^A  new  trial  will  not  be  granted  by  reason  of 
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an  error  which  does  the  moving  party  no  harm.  Gambert  y.  Hart,  44 
Gal.  542.  Where  the  yerdict  is  a  general  one,  and  there  is  sufficient 
evidence  to  justify  the  yerdict  on  one  of  the  issnes,  the  yerdict  will  not 
be  set  aside.  Crosett  y.  Whelan,  44  Cal.  200.  A  new  trial  will  not  be  . 
granted  on  the  ground  of  newly  discoyered  eyidence,  if  the  same  is 
cumulatiye,  or,  if  with  proper  diligence,  it  might  haye  been  procured, 
on  the  former  trial.  Bussell  v.  Denison,  45  Gal.  337.  Or,  if  it  is  in 
conflict  with  the  evidence  given  on  the  trial.  People  y.  McGauley,  45 
Cal.  146.  A  yerdict  will  not  be  disturbed  as  against  evidence,  where 
there  is  a  substantial  conflict  of  evidence.  Scoles  v.  U.  S.  Ins.  Co.,  42 
Gal.  524;  Livermore  v.  Stine,  43  Cal.  275;  Price  y.|SturgiB,  44  Cal. 
591. 

DisMiBSAr  OF  Motion.— Order  of  dismissal  of  motion  for  lack  of  dili- 
gence in  its  prosecution  is  in  discretion  of  Court.  Hopkins  v.  W.  P. 
B.  B.  Co.  44  Cal.  389.  What  constitutes  sufficient  diligence.  Jones  v. 
Singleton,  45  Cal.  92;  Simmons  v.  Goin,  45  Gal.  669. 

MiBcnjiANBous. — In  a  suit  for  mandamus,  brought  in  the  Supreme 
Court,  where  questions  of  fact  are  referred  to  a  District  Court,  a  mo* 
tion  for  a  new  trial  must  be  made  in  the  Supreme  Court  People  v. 
Holloway,  41  Cal.  409.  An  action  for  partition  of  real  estate  is  within 
the  operation  of  the  statute  governing  new  trials.  Tormey  v.  Allen,  45 
Cal.  119,  citing  Began  v.  McMahon,  43  Cal.  625. 


oon- 


661.    The  judgment  roll  and  the  affidavits,  or  bill  of  ^max 
exceptions,  or  statement,  as  the  case  may  be,  used  on  ^^to  b« 
the  hearing,  with  a  copy  of  the  order  made,  shall  con-  JJJJ.  ^°  ***' 
stitute  the  record  to  be  used  on  appeal  from  the  order 
granting  or  refusing  a  new  trial,  unless  the  motion  be 
made  on  the  minutes  of  the  Court,  and  in  that  case  the 
judgment  roll  and  a  statement  to  be  subsequently  pre- 
pared, with  a  copy  of  the  order,  shall  constitute  the 
record  on  appeal.     Such  subsequent  statement  shall  be  subsequent 
proposed  by  the  party  appealing,  or  intending  to  ap-  ■***^"**' 
peal,  within  ten  days  after  the  entry  of  the  order,  or 
such  further  time  as  the  Court  in  which  the  action  is 
pending,  or  a  Judge  thereof,  may  allow,  and  the  same 
or  a  copy  thereof  be  served  upon  the  adverse  party, 
who  shall  have  ten  days  thereafter  to  prepare  amend- 
ments thereto,  and  serve  the  same,  or  a  copy  thereof, 
upon  the  party  appealing,  or  intending  to  appeal;  and 
thereafter  proceedings  shall  be  had,  and  within  like 
periods,  for  the  settlement  of  the  statement,  as  pro- 
Tided  by  §669,  but  the  statement  shall  only  contain 
the  grounds  argued  before  the  Court  for  a  new  trial, 
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and  so  much  of  the  evidence  or  other  matter  as  may  be 
necessary  to  explain  them;  and  it  shall  be  the  duty  of 
the  Jndge  to  exclude  all  other  evidence  or  matter  from 
the  statement. 


NewtrUlbf 
order  of 
court. 


Ordnr  how 
reTlewad. 


Motion, 
whOT«  niAy 
b«  heard. 


Judgment  "^ 
roll,  what 
ooniititutef. 


682.  (N.  8.)  The  verdict  of  a  jury  may  also  be  va- 
catedy  and  a  new  trial  granted  by  the  Court,  in  which 
the  action  is  pending,  on  its  own  motion,  without  the 
application  of  either  of  the  parties,  when  there  has 
been  such  a  plain  disregard  by  the  jury  of  the  instruc- 
tions of  the  Court,  or  the  evidence  in  the  case,  as  to 
satisfy  the  Court  that  the  verdict  was  rendered  under  a 
misapprehension  of  such  instructions,  or  under  the  in- 
fluence of  passion  or  prejudice.  The  order  of  the 
Court  may  be  reviewed  on  appeal  in  the  same  manner 
as  orders  made  on  motions  for  a  new  trial,  and  a  state- 
ment to  be  used  on  such  appeal  may  be  prepared  in  the 
same  manner  as  statements  after  a  motion  is  heard  upon 
the  minutes  of  the  Court,  as  provided  in  §661. 

668.  When  the  action  is  tried  by  a  District  Judge 
in  his  district,  out  of  the  county  of  his  residence,  the 
motion  for  a  new  trial  may,  upon  the  consent  of  parties, 
be  brought  to  a  hearing  before  such  Judge  at  chambers, 
or  in  open  Court,  in  the  county  of  his  residence,  or  in 
any  other  county. 

666*  Jadgment  for  defendant  for  excess  in  case  of  a  counter  daim. 
Cnrtis  v.  Spragne,  41  Gal.  59. 

667*  Ii^  replevin  where  the  jadgment  for  the  plaintiff  describes 
the  property  to  be  restored  as  "buckwheat,  valued  at  three  hundred 
and  seventy-five  dollars  and  seventy-five  cents/'  the  description  is  in- 
sufficient to  sustain  the  judgment,  unless  the  judgment  refer  for  a 
fuller  description  to  the  complaint,  and  there  is  a  more  definite  descrip- 
tion in  the  complaint.    Welch  v.  Smith,  45  Gal  230. 

670.  Immediately  after  entering  the  judgment,  the 
Clerk  must  attach  together  and  file  the  following  papers, 
which  constitute  the  judgment  roll  r 

1.  In  case  the  complaint  be  not  answered  by  any 
defendant,  the  summons,  with  the  a£Eidayit  or  proof  of 
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serrice,  and  the  complaint,  with  a  memorandum  in- 
dorsed thereon  that  the  default  of  the  defendant  in  not 
answering  was  entered,  and  a  copy  of  the  judgment ; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the 
Terdict  of  the  jury,  or  finding  of  the  Court,  or  referee, 
and  a  copy  of  any  order  made  on  demurrer,  or  relating 
to  a  change  of  parties,  and  a  copy  of  the  judgment. 
If  there  are  two  or  more  defendants  in  the  action,  and 
any  one  of  them  has  allowed  judgment  to  pass  against 
him  by  default,  the  summons,  with  proof  of  its  service 
upon  such  defendant,  must  also  be  added  to  the  other 
papers  mentioned  in  this  subdivision. 

See  generally,  Anderson  t.  Fisk,  36  Gal.  625  ;  Geary  y.  Simmons,  39 
Gal.  224 ;  Young  v.  Bosenbanm,  39  Gal.  646 ;  Mason  y.  Wolf,  40  Gal. 
246 ;  McAbee  v.  Bandall,  40  GaL  137  ;  N.  &  S.  Ganal  Go.  y.  Eidd,  43 
Gal.  184. 

671.     Immediately  after  filing  the  judgment  roll,  the  judgment, 
clerk  must  make  the  proper  entries  of  the  judgment,   it*beghi/° 
under  appropriate  heads,  in  the  docket  kept  by  him ;  expii^*^ 
and  from  the  time  the  judgment  is  docketed,  it  becomes 
a  lien  upon  all  the  real  property  of  the  judgment  debtor 
not  exempt  from  execution  in  the  county,  owned  by 
him  at  the  time,  or  which  he  may  afterwards  acquire, 
until  the  lien  ceases.    The  lien  continues  for  two  years, 
unless  the  enforcement  of  the  judgment  be  stayed  on 
appeal  by  the  execution  of  a  sufficient  undertaking,  as 
proyided  in  this  Code,  in  which  case  the  lien  of  t£e 
judgment  ceases. 

It  is  not  contemplated  that  there  shall  be  more  than  one  judgment 
docket  in  each  county.  Oillis  y.  Bamett,  38  Gal.  393.  Lien  of  judg- 
ment creditor.    Logan  y.  Hale,  42  Gal.  645. 

675.  Satisfaction  of  a  judgment  may  be  entered  in  s*tiif«cutfii 
the  clerk's  docket  upon  an  execution  returned  satisfied.  Sow  ^a'e! 
or  upon  an  acknowledgment  of  satisfaction  filed  with 
the  clerk,  made  in  the  manner  of  an  acknowledgment 
of  a  conveyance  of  real  properly,  by  the  judgment 
creditor,  or  by  his  indorsement  on  the  face,  or  on  the 
margin  of  the  record  of  the  judgment,  or  by  the  at- 
torney, unless  a  revocation  of  his  authority  is  filed. 
6  '      69 
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Whenever  a  judgment  is  satisfied  in  fact,  otherwise 
than  upon  an  execution,  the  party  or  attorney  must 
give  such  acknowledgment,  or  make  such  indorsement, 
and,  upon  motion,  the  Court  may  compel  it,  or  may 
order  the  entry  of  satisfaction  to  be  made  without  it. 

Although  it  is  a  general  proposition  that  a  levy  under  an  execution, 
upon  sufficient  personal  property  to  satisfy  it,  amounts  to  a  satisfac- 
tion of  the  judgment;  yet,  such  is  not  the  case  as  to  the  debtor,  if  he 
consents  to  an  application  of  the  proceeds  of  sale  lo  junior  executions. 
Barber  v.  Reynolds,  44  Cal.  620.  Satisfaction  of  judgment  by  waiving 
its  lights  to  proceeds  of  sale.    Id. 


Judgment 
what  may 
direct- 
Arrest  of 
defendant. 


68 1  •  If  an  execution  is  issued  by  the  County  Clerk  on  a  judgment 
rendered  by  a  Justice  after  a  transcript  of  the  judgment  is  filed  with 
the  Clerk,  what  Court  has  authority  to  entertain  a  motion  to  quash  it. 
Query.    Gates  v.  Lane,  44  Cal.  392. 

684.  When  the  judgment  is  for  money,  or  the  pos- 
session of  real  or  personal  property,  the  same  may  be 
enforced  by  a  writ  of  execution;  and  if  the  judgment 
direct  that  the  defendant  be  arrested,  the  execution  may 
issue  against  the  person  of  the  judgment  debtor,  after 
the  return  of  an  execution  against  his  property  unsatis- 
fied in  whole  or  part ;  when  the  judgment  requires  the 
sale  of  property,  the  same  may  be  enforced  by  a  writ 
reciting  such  judgment,  or  the  material  parts  thereof, 
and  directing  the  proper  officer  to  execute  the  judg- 
ment, by  making  the  sale  and  applying  the  proceeds  in 
conformity  therewith ;  when  the  judgment  requires  the 
performance  of  any  other  act  than  as  above  designated, 
a  certified  copy  of  the  judgment  may  be  served  upon 
the  party  against  whom  the  same  is  rendered,  or  upon 
the  person  or  officer  required  thereby  or  by  law  to  obey 
the  same,  and  obedience  thereto  may  be  enforced  by 
the  Court. 


688*  -^  Sheriff,  under  an  execution  issued  on  a  judgment,  which  is 
not  a  lien,  can  only  seize  and  sell  such  title  and  interest  as  the  judg- 
ment debtor  had  in  the  land  at  the  time  of  the  levy,  and  such  as  he 
acquired  between  the  time  of  the  levy  and  the  sale.  Kenyon  v.  Quinn, 
41  Cal.  325.  When  Sheriff's  sale  conveys  an  equitable  title.  Id.  Seiz- 
ure by  Sheriff  at  direction  of  judgment  creditor,  when  a  joint  trespass. 
Goodyear  v.  Williston,  42  Cal.  11. 
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690- — Fenonal  property  which  is  exempt  from  forced  sale  on  exe- 
cation,  is  none  the  lesa  exempt  because  the  judgment  debtor  owns  an 
undivided  interest  in  it  in  common  with  a  stranger  to  the  judgment. 
Serranti  y.  Lusk,  43  Gal.  238.  Where  a  Sheriff  on  ascertaining  that 
property  which  has  been  attached  is  exempt  from  execution,  refuses  to 
release  it  without  an  undertaking,  he  exceeds  his  authority  and  violates 
his  duty.    Serranti  t.  Lusk,  43  Gal.  239. 

691.  The  Sheriff  must  execute  the  writ  against  the  prop-  wnt.  how 

executed. 

erty  of  the  judgment  debtor,  by  levying  on  a  sufficient 
amount  of  property,  if  there  be  sufficient;;  collecting  or 
selling  the  things  in  action,  and  selling  the  other  prop- 
erty, and  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment.  Any  excess 
in  the  proceeds  over  the  judgment  and  accruing  costs, 
must  be  returned  to  the  judgment  debtor,  unless  other- 
wise directed  by  the  judgment  or  order  of  the  Court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  within  the  view  of  the  Sheriff,  he  must  levy  only 
on  such  part  of  the  property  as  the  judgment  debtor 
may  indicate,  if  the  property  indicated  be  amply  suffi- 
cient to  satisfy  the  judgment  and  costs. 

69 1  •  Itxn  UPON  Land  whbn  Ibbbgulab.  —  When  the  judgment 
debtor  has,  or  claims,  an  interest  in  only  a  small,  well  defined  parcel 
of  a  much  larger  tract  of  land,  it  is  extremely  irregular,  to  say  the  least, 
to  levy  an  execution  upon  his  interest  in  the  general  tract,  instead  of 
the  particular  parcel  he  claims.      Logan  y.  Hale,  42  Gal.  645. 

682.     Before  the  sale  of  the  property  on  execution.  Notice  of 
notice  thereof  must  be  given,  as  follows :  SJlen^^^ 

1.  In  case  of  perishable  property,  by  posting  written 
notice  of  the  time  and  place  of  sale  in  three  public  places 
of  the  township  or  city  where  the  sale  is  to  take  place,  for 
such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property,  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  for  not  less  than 
five  nor  more  than  ten  days; 

3.  In  case  of  real  property,  by  posting  a  similar 
notice,  particularly  describing  the  property,  for  twenty 
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days,  in  three  public  places  of  the  township  or  citj 
where  the  property  is  situated,  and' also  where  the 
property  is  to  be  sold,  and  publishing  a  copy  thereof 
once  a  week  for  the  same  period,  in  some  newspaper 
published  in  the  couniy,  if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is 
to  be  sold  is  made  payable  in  a  specified  kind  of 
money  or  currency,  the  several  notices  required  by  this 
section  must  state  the  kind  of  money  or  currency  in 
which  bids  may  be  made  at  such  sale,  which  must  be 
the  same  as  that  specified  in  the  judgment. 

A  notice  to  a  Sheriff  before  he  makes  a  sale,  that  the  premises  lie  is 
about  to  sell  are  the  homestead  of  the  party  giving  such  notice,  does 
not  render  the  sale  void.  Such  notice  does  not  create  a  homestead,  nor 
is  it  eyidence  of  the  existence  of  a  homestead.  ViUa  ▼.  Pico,  41  Cal. 
469. 

694'  A  purchaser  for  value  at  a  judicial  sale,  who  is  not  the  judg- 
ment creditor,  without  notice  of  extrinsic  facts,  which  are  relied  upon 
to  impeach  the  judgment,  under  which  the  sale  was  made,  is  not  affect- 
ed by  such  facts.  Beeve  y.  Kennedy,  43  Cal.  643.  Title  acquired 
by  purchaser.  Id.  One  who  takes  an  assignment  of  an  erroneous 
judgment,  and  procures  an  execution  to  be  issued  upon  it,  and  becomes 
purchaser  of  the  land  sold  under  the  execution,  is  not  entitled  to  pro- 
tection as  a  bona  fide  purchaser,  and  is  liable  in  an  action  for  damages 
caused  by  the  sale.  Beynolds  y.  Hosmer,  45  Cal.  6l6.  If  a  judgment 
for  a  tax  enforces  a  lien  on  real  estate,  not  only  for  the  tax  on  the  land» 
but  also  for  the  owner's  tax  on  personal  property,  and  the  latter  is  erro- 
neous, a  sale  made  under  the  judgment  is  not  -void,  nor  can  it  for  that 
reason  be  impeached  in  an  action  brought  to  set  it  aside.  Beeye  ▼ . 
Kennedy,  43  Cal.  643.  The  principles  applicable  to  other  judicial  sales, 
are  applicable  to  sales  under  judgments  enforcing  liens  for  taxes. 
Jones  V.  Gillis,  45  Gal.  541. 

ProcucdingB       695-    If  a  pnrchaser  refuse  to  pay  the  amount  bid  ty 
S^^     him  for  property  struck  off  to  him  at  a  sale  under  exe* 
tovS         oution,  the  officer  may  again  sell  the  property  at  any 
i^^^      time  to  the  highest  bidder,  and  if  any  loss  be  occa- 
sioned thereby,  the  officer  may  recover  the  amount  of 
such  loss,  with  costs,  from  the  bidder  so  refusing,  in 
any  court  of  competent  jurisdiction. 

When  sher-       686.    Whcu  a  purchaser  refuses  to  pay,  the  officer 
r«toeud.    may,  ill  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person. 
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702'  A  SherifTs  deed  of  real  estate,  executed  under  an  ezeontion 
nle,  if  made  before  the  time  for  redemption  expires,  is  -void.  Hall  y. 
Yoell,  45  Gal.  584.  A  Sheriff's  deed  does  not  con-vey  after  acquired  in- 
terest Emerson  v.  Sansome,  41  Gal.  552.  The  Act  concerning  trans- 
fers (Civil  Code,  Section  1106)  which  provides  that  a  conveyance  of 
land  in  fee  simple  absolute  shall  convey  after  acquired  legal  estate  has 
no  application  to  Sheriff's  deeds  made  on  execution  sale.  Eenyon  v. 
Qoinn,  41  Gal.  325.  A  redemptioner  may  exercise  his  right  to  redeem 
land  sold  on  execution  if  no  redemption  has  been  made  by  the  judg- 
ment debtor,  at  any  time  during  the  six  months  after  the  sale;  and  if  in 
aixty  days  thereafter  there  is  no  redemption  from  him,  the  right  to  re- 
deem from  him  is  gone,  even  as  to  the  judgment  debtor,  and  he  is  enti- 
tled to  a  Sheriff  'a  deed.    Boyle  t.  Dalton,  44  Cal.  332. 

IDS.  If  property  be  so  redeemed  by  a  redemptioner,  wboi  juds- 
anoiher  redemptioner  may,  within  sixty  days  after  the  o/(^w 
last  redemption,  again  redeem  it  from  the  last  redemp-  ti<m«r  may 
tioner,  on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him, 
witii  interest  on  such  amount,  and  in  addition  the 
amount  of  any  liens  held  by  said  last  redemptioner 
prior  to  his  own,  with  interest ;  but  the  judgment  under 
which  the  property  was  sold  need  not  be  so  paid  as  a 
lien.  The  property  may  be  again,  and  as  often  as  a  re- 
demptioner is  so  disposed,  redeemed  from  any  previous 
redemptioner,  within  sixty  days  after  the  last  redemp- 
tion, on  paying  the  sum  paid  on  the  last  previous  re- 
demption, with  four  per  cent,  thereon  in  addition,  and 
the  amount  of  any  assessments  or  taxes  which  the  last 
previous  redemptioner  paid  after  the  redemption  by 
him,  with  interest  thereon,  and  the  amount  of  any  liens, 
other  than  the  judgment  under  which  the  property  was 
sold,  held  by  the  last  redemptioner  previous  to  his  own, 
with  interest.  Written  notice  of  redemption  must  be  Notice  uf 
given  to  the  Sheriff,  and  a  duplicate  filed  with  the. Be-  tion. 
corder  of  the  county ;  and  if  any  taxes  or  assessments 
are  paid  by  the  redemptioner,  or  if  he  has  or  acquires 
any  lien  other  than  that  upon  which  the  redemption  was 
madC}  notice  thereof  must  in  like  manner  be  given  to 
the  Sheriff,  and  filed  with  the  Recorder ;  and  if  such 
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,  notice  be  not  filed,  the  property  may  be  redeemed  with- 
sheriiTB  ^^*  P*3^og  such  tax,  assessment,  or  lien.  If  no  re- 
demption be  made  within  six  months  after  the  sale,  the 
purchaser,  or  his  assignee,  is  entitled  to  a  conveyance ; 
or,  if  so  redeemed,  whenever  sixty  days  have  elapsed, 
and  no  other  redemption  has  been  made,  and  notice 
thereof  given,  and  the  time  for  redemption  has  expired, 
the  last  redemptioner,  or  his  assignee,  is  entitled  to  a 
Sheriff's  deed  ;  but  in  all  cases  the  judgment  debtor 
shall  have  the  entire  period  of  six  months  from  the 
date  of  the  sale  to  redeem  the  property.  If  the  judg- 
ment debtor  redeem,  he  must  make  the  same  payments 
as  are  required  to-  effect  a  redemption  by  a  redemp- 
tioner. If  the  debtor  redeem,  the  effect  of  the  sale  is 
terminated,  and  he  is  restored  to  his  estate.  Upon  a 
redemption  by  the  debtor,  the  person  to  whom  the  pay- 
ment is  made  must  execute  and  deliver  to  him  a  certifi- 
cate of  redemption,  acknowledged  or  proved  before  an 
officer  authorized  to  take  acknowledgments  of  convey- 
ances of  real  property.  Such  certificate  must  be  filed 
and  recorded  in  the  office  of  the  Recorder  of  the  oounty 
in  which  the  property  is  situated,  and  the  Becorder 
must  note  the  record  thereof  in  the  margin  of  the  record 
of  the  certificate  of  sale. 

See  generally  :  Boyle  y.  Dalton,  4A  Gal.  334. 

714-  Statatory  proceedings,  by  which  the  judgment  debtor  is  re* 
qnired  to  appear  before  the  Gonrt  or  a  referee  to  answer  concerning  his 
property,  are  but  a  snbstitute  for  a  creditor's  bill  at  common  law.  Mc- 
GuUough  V.  Glark,  41  Gal.  302. 

726.  In  cm  action  to  foreclose  a  mortgage  a  subsequent  inonm- 
brancer  under  the  junior  mortgage  is  a  proper  party,  and  is  entitled  to 
have  his  rights  protected  by  an  appropriate  provision  in  the  decree  as 
to  the  dispoiition  of  the  surplus  of  the  proceeds  of  the  sale,  if  there 
be  any,  after  satisfying  the  demands  of  the  senior  mortgagee.  Ward 
V.  McNaughton,  43  Gal.  161.  A  mortgage  is  merged  in  the  decree  of 
foreclosure,  and  a  party  who  enters  under  the  decree  cannot  be  regarded 
as  a  mortgagee  in  possession.    Davenport  v.  Turpin,  43  Gal.  597. 

Effect  of  sale  on  foreclosure.  Davenport  v.  Turpin,  41  Gal.  100. 
Legal  titie  not  divested  by  sale.  Id.  Persons  claiming  title  to  real 
estate  under  sheriff's  sales,  which  passed  no  title,  are  not  necessary 
or  proper  parties  defendant  in  an  action  to  enforce  a  mortgage  on  the 
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same  real  estate,  made  before  the  sheriff's  sales  took  place.  Hall  t. 
Yoell,  45  Cal.  584.  When  the  family  residence,  mortgaged  before  the 
hasband*s  death,  is  set  apart  after  his  death  for  the  use  of  the  widow 
and  family,  the  administrator  is  not  a  necessary  party  to  the  fore- 
closure of  the  mortgage  ;  provided  no  personal  claim  is  made  against 
the  estate.    Schadt  v.  Heppe,  45  Cal.  433. 

728.  When  an  installment  mortgage  is  given,  a  judgment  enforc- 
ing the  lien  of  the  mortgage  for  one  installment  is  not  a  bar  to  another 
action  to  enforce  the  lien  for  another  installment,  subsequently  falling 
due.  McDougal  t.  Downey,  45  Cal.  165.  This  section  does  not  apply 
to  a  case  where  an  installment,  secured  by  the  mortgage,  falls  due  after 
it  has  been  enforced  for  an  installment  due  at  an  earlier  date.    Id. 

73 !•  The  obstruction  of  a  public  highway  is  a  common  nuisance. 
L.  T.  Co.  V.  S.  &  W.  W.  R.  Co.,  41  Cal.  562.  A  private  individual 
cannot  maintain  an  action  to  prevent  or  abate  a  nuisance  caused  by 
obstructing  a  public  highway,  unless  he  shows  some  special  damage  to 
him,  in  addition  to  that  received  by  the  public.  Aram  v.  Schallan- 
beiger,  41  Cal.  449  ;  L.  T.  Co.  v.  8.  &  W.  W.  R.  Co.,  41  Cal.  562.  To 
maintain  an  action  for  such  damage  it  must  be  such  as  might  legit- 
imately flow  from  the  nuisance.  Id.  Where  the  person  injured  may 
have  his  action  to  abate  a  nuisance,  he  is  not  limited  to  that  remedy, 
but  noay  sue  to  recover  damages.  Will  v.  Sinkwitz,  41  Cal.  588.  When 
party  not  liable  in  damages  for  injury  done  to  land  by  overflow  of 
water.    Mathews  v.  Kinsell,  41  Cal.  512. 

788.  What  constitutes  a  cloud  on  title.  Lick  v.  Ray,  43  Cal.  83. 
Oireamstances  authorizing  relief.  Id.  Immaterial  circumstances.  Co- 
hen V.  Sharp,  44  Cal.  29.  One  who  by  collusion  with  a  tenant  acquires 
possesnion  of  the  leased  premises,  has  such  a  possession  as  enables  him 
to  maintain  an  action  to  quiet  title.  Calderwood  v.  Brooks,  45  Cal.  519. 
See,  generaDy:  Walsworth  v.  Johnson,  41  Cal.  62  ;  Wood  v.  Ramond, 
42  Cal.  644 ;  Logan  v.  Hale,  42  Cal.  649 ;  Lick  v.  Ray,  43  Cal.  86  ;  Alt- 
schul  V.  S.  F.  C.  P.  H.  A.,  43  Cal.  173;  Byers  v.  Neal,  43  Cal.  215. 

748.  No  distinction  is  made  between  the  effect  of  a  "  custom  '*  or 
"usage,**  the  proof  of  which  must  rest  in  parol,  and  a  *' regulation" 
which  may  be  adopted  nt  a  miners '  meeting  and  embodied  in  a  written 
local  law.  This  law  does  not,  like  a  statute,  acquire  validity  by  the 
mere  enactment,  but  from  the  customary  obedience  and  acquiescence  of 
the  miners  following  its  enactment.  It  is  void  whenever  it  fallg  into 
disuse,  or  is  generally  disregarded.    Harvey  v.  Ryan,  42  Cal.  628. 

756.    Immediately  after  filing  the  complaint  in  the  puintur 
District  Court,  the  plaintiff  must  record  in  the  office  of  n<5iceof 
the  Becorder  of  the  county,  or  of  the  several  counties  2oSon!**'^°' 
in  which  the  property  is  situated,  a  notice  of  the  pen- 
dency of  the  action,  containing  the  names  of  the  parties 
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Putitlon 
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made  ac- 
cording to 
the  rights 
of  the 
parties.  M 
determined 
by  the 
•wiirt. 


SO  far  as  knowD,  the  object  of  the  action,  and  a  descrip- 
tion of  the  property  to  be  affected  thereby.  From  the 
time  of  filing  such  notice  for  record  all  persons  shall  be 
deemed  to  have  notice  of  the  pendency  of  the  action. 

764.  In  making  the  partition  the  referees  must  di- 
vide the  property,  and  allot  the  several  portions  thereof 
to  the  respective  parties,  quality  and  quantity  relatively 
considered,  according  to  the  respective  rights  of  the 
parties,  as  determined  by  the  Coui*t,  pursuant  to  the 
provisions  of  this  chapter,  designating  the  several  por- 
tions by  proper  landmarks,  and  may  employ  a  surveyor 
with  the  necessary  assistants  to  aid  them.  Before  mak- 
ing partition  or  sale,  the  referees  may,  whenever  it  will 
be  for  the  advantage  of  those  interested,  set  apart  a 
portion  of  the  property  for  a  way,  road,  or  street,  and 
the  portion  so  set  apart  shall  not  be  assigned  to  any  of 
the  parties,  or  sold,  but  shall  remain  an  open  and  pub- 
lic way,  road,  or  street,  unless  the  referees  shall  set  the 
same  apart  as  a  private  way  for  the  use  of  the  parties 
interested,  or  some  of  them,  their  heirs  or  assigns,  in 
which  ciise  it  shall  remain  such  private  way. 

766*      Judgment  in  partition.      Began  y.  MacMabon,  41  Cal.  679. 
Appeal  from  interlocutory  decree  in  partition.    Id. 

Convey.  787.     The    conveyances    must   be  recorded   in   the 

be^reooMed  couuty  whcrc  the  premises  are  situated,  and  shall  be 

bar  againirt  a  bar  agaiust  all  persons  interested  in  the  property  in 

^'        any  way,  who  shall  have  been  named  as  parties  in  the 

action,  and  against  all  such  parties  and  persons  as  were 

unknown,  if  the  summons  was  served  by  publication, 

and  against  all  persons  claiming  under  them,  or  either 

of  them,  and  against  all  persons  having  unrecorded 

deeds  or  liens  at  the  commencement  of  the  action. 


Costs  of 
partition  a 
lien  upon 
the  shares 
uf  the 
parceners. 


786.  The  costs  of  partition,  including  reasonable 
counsel  fees,  expended  by  the  plaintiff  or  either  of  the 
defendants,  for  the  common  benefit,  fees  of  referees, 
and  other  disbursements,  must  be  paid  by  the  parties 
respectively  entitled  to  share  in  the  lands  divided,  in 
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in  proportion  to  their  respective  interests  therein,  and 
may  be  included  and  specified  in  the  judgment.  In  that 
case  they  shall  be  a  lien  on  the  several  shares,  and  the 
judgment  may  be  enforced  by  execution  against  such 
shares,  and  against  other  property  held  by  the  respec- 
tive parties.  When,  however,  litigation  arises  between 
some  of  the  parties  only,  the  Court  may  require  the  ex- 
pense of  such  litigation  to  be  paid  by  the  parties  there- 
to, or  any  of  them. 

788  of  said  Code  is  repealed. 

810.     (N.  S.)  When  the  action  is  brought  upon  the  ^^'^^h^' 
mformation  or  application  of  a  private  party,  the  Attor-  ^liC? 
ney-general  may  require  such  party  to  enter  into  an  «an?*tion. 
undertaking,   with  sureties    to  be  approved    by    the 
Attorney-general,  conditioned  that  such  party,  or  the 
sureties,  will  pay  any  judgment  for  costs  or  damages 
recovered  against  the  plaintiff,  and  ail  the  costs  and  ex- 
penses incurred  in  the  prosecution  of  the  action. 

813.    All  steamers,  vessels  and  boats  are  liable  :  when  vm. 

1.  For  services  rendered  on  board  at  the  request  of,  !!^ii«bie. 
or  on  contract  with,  their  respective  owners,  masters, 
agents,  or  consignees  ; 

2.  For  supplies  furnished  in  this  State  for  their  use,  Their  ua. 
at  the  request  of  their  respective  owners,  masters,  (x>n8titato 
agents,  or  consignees  ; 

3.  For  work  done  or  materials  furnished  in  this 
State  for  their  construction,  repair,  or  equipment  ; 

4.  For  their  wharfage  and  anchorage  within  this 
State; 

6.  For  non-performance,  or  mal-performance,  of  any 
contract  for  the  transportation  of  persons  or  properly 
between  places  within  this  State,  made  by  their  respec- 
tive owners,  masters,  agents,  or  consignees  ; 

6.  For  injuries  committed  by  them  to  persons  or 
property,  in  this  State. 

Demands  for  these  several  causes  constitute  liens 
upon  all  steamers,  vessels,  and  boats,  and  have  priority 
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in  their  order  herein  enumerated,  and  have  preference 
over  all  other  demands  ;  but  such  liens  only  continue 
in  force  for  the  period  of  one  year  from  the  time  the 
cause  of  action  accrued. 

When  jarisdiction  as  to  maritime  ooutract  is  exclnsive  in  Federal 
conrts.    Crawford  v.  bark  Caroline  Beed,  42  Cal.  472. 


Partiei, 
deffndants 
In  actions. 


814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section,  must  be  brought  against  the  owners 
by  name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendant  shall  be 
designated  as  unknown  owners.  Other  persons  having 
a  lien  upon  the  vessel  may  be  made  defendants  in  the 
action,  the  nature  and  amount  of  such  lien  being  stated 
in  the  complaint. 


Sixmmons, 
on  whom 
fi«rved. 


816.  The  summons,  attached  to  a  certified  copy  of 
the  complaint,  must  be  served  on  the  owners,  if  they 
can  be  found;  otherwise,  it  may  be  served  on  the  mas- 
ter, mate,  or  person  having  charge  of  the  steamer,  ves- 
sel, or  boat. 


puintiff  817.     The  plaintiff,  at  the  time  of  issuing  the  sum- 

rasei.^ete..  mons,  or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel  and  furni- 
ture, attached  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered  in  the  action. 


The  clerk 
mntt  issue 
the  writ  of 
attachment. 


818.  The  clerk  of  the  Court  must  issue  a  writ  of  at- 
tachment, on  the  application  of  the  plaintiff,  upon  re- 
ceiving a  written  undertaking  on  behalf  of  the  plaintiff, 
executed  by  two  or  more  sufficient  sureties,  to  the  effect 
that  if  the  judgment  be  rendered  in  favor  of  the  owner 
of  the  steamer,  vessel  or  boat,  as  the  case  may  be,  he 
will  pay  all  costs  and  damages  that  may  be  awarded 
against  him,  or  all  damages  that  may  be  sustained 
by  him  from  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  shall  in  no  case  be 
less  than  five  hundred  dollars. 
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819.    The  writ  must  be  directed  to  the  Sheriff  of  the  S^^J?* 
couniy  within  which  the  steamer,  vessel  or  boat  lies,  thrsheriff! 
and  direct  him  to  attach  snch  steamer,  vessel  or  boat, 
with  its  tackle,  apparel  and  furnifcure,   and  keep  the 
same  in  his  custody  until  discharged  in  due  course  of 
law. 


820.  The  Sheriff  to  whom  the  writ  is  directed  and  Bh«rMrmii»t 

execute 

deliyered,  must  execute  it  without  delay,  and  must  at-  «»ch  writ 

''  ^  without 

tach  and  keep  in  his  custody  the  steamer,  vessel  or  deuy. 
boat  named  therein,  with  its  tackle,  apparel  and  furni- 
ture, until  discharged  in  due  course  of  law;  but  the 
Sheriff  is  not  authorized  by  any  such  writ  to  interfere 
I  with  the  discharge  of  any  merchandise  on  board  of  such 
steamer,  vessel  or  boat,  or  with  the  removal  of  any 
trunks  or  other  property  of  passengers,  or  of  the  cap- 
tain, mate,  seaman,  steward,  cook,  or  other  persons 
employed  on  board. 

821.  The  owner,  or  the  master,  agent  or  consignee  who  may 
of  the  steamer,  vessel  or  boat,  may,  on  behalf  of  the  Se^^ 
owner,  appear  and  answer,  or  plead  to  the  action;  and 
may  except  to  the  sufficiency  of  the   sureties  on  the 
undertaking  filed  on  behalf  of  the  plaintiff,  and  may  re- 
quire sureties  to  justify,  as  upon  bail  or  arrest. 

822.  After  the  attachment  is  levied,  the  owner,  or  DiMharm 
the  master,  agent  or  consignee  of  the  steamer,  vessel  ment,  how 
or  boat,  may,  in  behalf  of  the  owner,  have  the  attach-  ^*****'"^' 
ment  discharged,  upon  giving  to  the  Sheriff  an  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  the  demand  in  suit,  besides  costs, 
or  depositing  that  amount  with  the  Sheriff.     Upon  re- 
ceiving snch  undertaking  or  amount,  the  Sheriff  must 
restore  to  the  owner,  or  the  master,  agent  or  consignee 
of  the  owner,  the  steamer,  vessel  or  boat  attached. 

828.    After  the  appearance  in  the  action  of  the  owner.  After  ep. 
the  attachment  may,  on  motion,  also  be  discharged  in  m^y  ^ 
the  same  manner,  and  on  like  terms  and  conditions,  onmotioD. 
as  attachments  in  other  cases,  subject  to  the  provisions 
of  §825. 

79 


2g824r-«26  Code  op  Civil  Pbooedube,  1873-4. 

di^?a^  ^4-  K  the  attachment,  be  not  discharged,  and  a 
Ste.^m7:?&  judgment  be  recovered  in  the  action  in  favor  of  the 
Jte  **«ucSSn.  plaintiff,  and  an  execution  be  issued  thereon,  the  Sheriff 
must  sell  at  public  auction,  after  publication  of  notice 
of  such  a'ile  for  ten  days,  the  steamer,  vessel  or  boat, 
with  its  tackle,  apparel  and  furniture,  or  such  interest 
therein  as  may  be  necessary,  and  must  apply  the  pro- 
ceeds of  the  sale  as  follows : 

1.  When  the  action  is  brought  for  demands  other 
than  the  wages  .of  mariners,  boatmei],  and  others  em- 
ployed in  the  service  of  the  steamer,  vessel  or  boat  sold, 
to.  the  payment  of  the  amount  of  such  wages,  as  speci- 
fied in  the  execution ; 

2.  To  the  payment  of  the  judgment  and  costs,  in- 
cluding his  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner, 
or  to  the  master,  agent  or  consignee  who  may  have  ap- 
peared on  behalf  of  the  owner;  or,  if  there  be  no  ap- 
pearance, then  into  Court,  subject  to  the  claim  of  any 
party  or  parties  legally  entitled  thereto. 

Proof  of  the  826.  If  the  claim  of  the  mariner,  boatman,  or  other 
marinere  pergtju,  filed  with  the  Clerk  of  the  Court,  as  provided 
in  the  last  section,  be  not  contested  within  five  days 
after  filing  of  the  notice  thereof,  by  the  owner,  master, 
agent  or  consignee  of  the  steamer,  vessel  or  boat  against 
which  the  claim  is  filed,  or  by  any  creditor,  it  shall  be 
deemed  admitted;  but  if  contested,  the  clerk  must  in- 
dorse iipon  the  affidavit  thereof  a  statement  that  it  is 
contested  and  the  grounds  of  the  contest,  and  must  im- 
mediately thereafter  order  the  matter  to  a  single  referee 
for  his  determination;  or  he  may  hear  the  proofs  and 
determine  the  matter  himself.  The  judgment  of  the 
clerk  or  referee  may  be  reviewed  by  a  Court  in  which 
the  action  is  pending,  or  a  Judge  thereof,  either  in  term 
or  vacation,  immediately  after  the  same  is  given,  and 
the  judgment  of  the  Court  or  Judge  shall  be  final.  On 
the  review,  the  Court  or  Judge  may  use  the  minutes  of 
,  the  proofs  taken  by  the*  clerk  or  referee,  or  may  take 
the  proofs  anew. 
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882.  Actiobs  in  Justices'  Courts  must  be  commenced,  ^harfeJn- 
and,  subject  to  the  right  to  change  the  place  of  trial,  as  Say tocoS 
in  thi^  chapter  provided,  must  be  tried:  menced. 

1.  If  there  be  no  Justices'  Courts  for  the  township 

or  city  in  which  the  defepdant  resides:  in  any  city  or        '^  .  ■      *  /  •'  '^  *• 
township  of  the  county  in  which  he  resides;  '  *  >       /'    ^  ^  / 

2.  When  two  or  more  persons  are  jointly,  or  jointly     ^7'*'      ^ 
and  severally,  bound  in  any  debt  or  contract,  or  other-    (V.  .     m  .     ^  ... 
vise  jointly  liable  in  the  same  action,  and  reside  in  '^       ^ 
different  townships  or  different  cities  of  the  same  county,      ^  ^   "^  i 

or  in  different  counties :  in  the  township  or  city  in  which  ^      ^ 

any  of  the  persons  liable  may  reside; 

843.    When  an  infant  is  a  party,  he  must  appear  infant  to 
either  by  his  general  guardian,  if  he  have  one,  or  by  a  ^^anf 
guardian  appointed  by  the  Justice  as  follows  : 

1.  If  the  infant  be  plaintiff,  the  appointment  must 
be  made  before  the  summons  is  issued,  upon  the  ap- 
plicafjion  of  the  infant,  if  he  be  of  the  age  of  fourteen 
years;  if  under  that  age,  upon  the  application  of  a 
relative  or  friend ; 

2.  If  the  infant  be  defendant,  the  guardian  must  be 
appointed  at  the  time  the  summons  is  returned,  or  be- 
fore the  answer.  It  is  the  right  of  the  infant  to  nom- 
inate his  awn  guardian,  if  the  infant  be  over  fourteen 
years  of  age ;  otherwise  the  Justice  must  make  the 
appointment. 

845i    The  time  specified  in  the  summons  for  the  ap-  Ttme  for 
pearance  of  the  defendant  must  be  as  follows:  Sf^'SSSST- 

1.  If  an  order  of  arrest  is  indorsed  upon  the  sum-  *"*' 
mons,  forthwith; 

2.  If  the  defendant  is  not  a  resident  of  the  county 

in  which  the  action  is  brought,  not  less  than  twenty  nor        * 
more  than  thirty  days  from  its  date; 

3.  In  all  other  cases,  not  less  than  three  nor  more 
than  twelve  days  from  its  date.  (In  effect  May  27, 
1874.) 
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llmitatioiiB 
onservicM 
of. 
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848.  The  summons  cannot  be  served  out  of  the 
^  county  of  the  Justice  before  whom  the  action  is  brought, 
except  where  the  action  is  brought  upon  a  joint  con- 
tract or  obligation  of  tw6  or  more  persons  who  reside 
in  different  counties,  and  the  summons  has  been  served 
upon  the  defendant  resident  of  the  county,  in  which 
case  the  summons  may  be  served  upon  the  other  de- 
fendants out  of  the  county;  and,  except  also,  when  an 
action  is  brought  against  a  party  who  has  contracted  ^j^ 
writio^  to  perform  an  obligation  at  a  particular  place, 
and  resides  in  a  different  county,  in  which  case  sum- 
mons may  be  served  in  the  county  where  he  resides. 
When  the  defendant  resides  in  the  county,  the  sum- 
mons cannot  be  served  within  two  days  of  the  time 
fixed  for  the  appearance  of  the  defendant:  when  he  re- 
sides out  of  the  county,  and  the  summons  is  served  out 
of  the  county,  the  summons  cannot  be  served  within 
twenty  days  of  such  time. 


SummonB, 
by  whom 
ftnd  how 
serred. 


849.  The  summons  may  be  served  by  a  Sheriff  or 
constable  of  any  of  the  counties  of  this  State  ;  provided^ 
that  when  a  summons,  issued  by  a  Justice  of  the  l^eace, 
is  to  be  served  out  of  the  county  in  which  it  was  issued, 
the  summons  shall  have  attached  to  it  a  certificate  under 
seal  by  the  County  Clerk  of  such  county,  to  the  effect 
that  the  person  issuing  the  same  was  an  acting  Justice 
of  the  Peace  at  the  date  of  the  summons,  or  the  sum- 
mons may  be  served  by  any  male  resident,  over  the  age 
of  twpnty-one  years,  not  a  party  to  the  suit,  within  the 
county  where  the  action  is  brought,'  and  must  be  served 
and  returned,  as  provided  in  Title  V,  Part  II,  of  this 
Code,  or  it  may  be  served  by  publication  ;  and  g§  413 
and  412,  so  far  as  they  relate  to  the  publication  of  sum- 
mons, are  made  applicable  to  Justices'  Courts;  the 
word  *' Justice"  being  substituted*  for  the  word 
'*  Judge,"  whenever  the  latter  ^ord  occurs.  (In  effect 
May  27th,  1874.) 
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862.    Before  an  order  for  an  arrest  can  be  made,  the  ^JJjSer- 
party  applying  must  prove  to  the  satisfaction  of  the  Jjj^er'o?'^ 
Justice  by  the  affidavit  of  himself,  or  some  other  per-  •"***• 
son,  the  facts  upon  whichHhe  application  is  fomnded. 
The  plaintiff  must  also  execute  and  deliver  to  the  Jus- 
tice  a  written  undertaking  in  the  sum  of  three  hundred 
dollars,  with  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  pay  all  costs  that  may  be  adjudged  to  the 
defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  if  the  same  be  wrongful,  or  with- 
out sufficient  cause,  not  exceeding  the  sum  specified  in 
the  undertaking. 

89 1 .  The  Justice  npon  receiving  the  verdict  is  required  by  statute 
to  immediately  render  judgment  accordingly.  Lynch  Y.  Kelly,  41  Gal. 
233. 

892.  Bee  Lynch  y.  Kelly,  41  Gal.  283. 

893,    The  judgment  in  Justices'  Courts  must  be  en-  judgmeat, 

tered  substantially  in  the  form  required  by  this  Code,  w^riel^'* 

When  the  judgment  is  rendered  in  a  case  where  the  subj^/to 

defendant  is  subject  to  arrest  and  imprisonment  thereon,  •"•"*• 
the  fact  that  the  defendant  is  so  subject  must  be  stated 
in  the  judgment. 

9U.    Every  Justice  jnust  keep  a  book,  denominated  a  Docket. 
"Docket,"  in  which  he  must  enter :  wnuin, 

1.  The  title  of  every  action  or  proceeding  : 

2.  The  object  of  the  action  'or  proceeding ;  and  if  a 
sum  of  money  be  claimed,  the  amount  thereof ; 

3.  The  date  of  the  summons,  and  the  time  of  its  re- 
turn ;  and  if  an  order  to  arrest  the  defendant  be  made, 
or  a  writ  of  attachment  be  issued,  a  statement  of  the 
fact ; 

4.  The  time  when  the  parties,  or  either  of  them,  ap* 
pear,  or  their  non-appearance^  if  default  be  made ;  a 
minute  of  the  pleadings  and  motions  ;  if  in  writing,  re- 
ferring to  them  :  if  not  in  writing,  a  concise  statement 
of  the  material  parts  of  the  pleading  ; 
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(tofttiiin 

Justloea' 

courts. 


6.  Every  adjournment^  stating  on  whose 'application 
and  to  what  time ; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and 
the  time  appointed  for  the  return  of  the  jury  and  for 
the  trial ; 

7.  The  names  of  the  jurors  who  appear  and  are 
sworn,  and  the  names  of  all  witnesses  sworn,  and  at 
whose  request ; 

8.  The  verdict  of  the  jury,  and  when  received;  if 
the  jury  disagree  and  are  discharged,  the  fact  of  such 
disagreement  and  discharge ; 

9.  The  judgment  of  the  Court,  specifying  the  costs 
included  and  the  time  when  rendered ; 

10.  The  issuing  of  the  execution,  when  issued  and 
to  whom;  the  renewals  thereof,  if  any,  and  when  made, 
and  a  statement  of  any  money  paid  to* the  Justice, 
when  and  by  whom; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be 
given,  and  of  the  appeal  bond,  if  any  be  j&led. 

924.  The  prevailing  party  in  Justices'  Courts  is 
entitled  to  costs  of  the  action  and  also  of  any  proceed- 
ings taken  by  him  in  aid  of  an  execution,  issued  upon 
any  judgment  recovered  therein. 

036.  Bight  of  Appeal. — ^Doubtful  claims  affecting  fhe  right  of 
appeal,  should  be  liberally  oonstmed  in  fa^or  of  the  right.  San  Fran- 
cisco ▼  .  Certain  Beal  Estate,  42  Gal.  519.  A  failure  to  perfect  a  first 
appeal  will  not  defeat  a  second  appeal  properly  taken.  Bornheimer 
T.  Baldwin,  42  Gal.  27.  A  stranger  to  the  records  cannot  appeal  fran 
an  order  granting  a  writ  of  assistance.  People  y.  Grant,  45  Gal.  97. 
The  rule,  that'^one  affected  by  an  order  regularly  entered,  which  is  the 
subject  of  an  appeal,  must  assail  it  by  an  appeal,  and  not  by  applica- 
tion to  set  it  aside,  does  not  apply  to  an  ex-parte  order  obtained  by  an 
intruder  who  was  not  a  party  to  the  action.  San  Jose  t.  Fulton,  45 
Gal.  316. 

Wbbn  AppEAii  Lies. — ^An  appeal  lies  from  an  order  refusing  to  vacate 
an  order  granting  a  writ  of  assistance.  San  Jose  v.  Falton,  45  Gal. 
316.  An  order  on  a  motion  to  retax  costs,  if  made  after  entry  of  judg- 
ment, is  a  special  order  made  after  final  judgment,  from  which  an  ap- 
peal lies .  Dooly  v.  Norton,  41  Gal .  439.  An  appeal  may  be  taken  from 
an  order  made  after  judgment  striking  a  statement  on  motion  for  new 
trial  from  the  files.    Galderwood  y.  Peyser,  42  Gal.  111. 
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•  Whsn  Appeal  dobs  not  Lis. — An  order  made  in  a  cause  refusing 
to  try  the  same,  is  not  a  judgment  from  which  an  appeal  will  lie.  Peo- 
ple ▼.  De  La  Gnerra,  43  Gal.  227.  An  order  of  Court  adjudging  a 
party  guilty  of  contempt  is  not  appealable.  Aram  v.  Shallenberger,  42 
Cal.  277.  The  findings  and  oonclusions  of  law  do  not  constitute  an 
order  which  is  subject  of  an  appeal .  Thompson  v.  Lynch,  43  Gal.  482. 
The  confirmation  of  the  report  of  a  referee,  and  an  order  that  judgment 
be  entered  for  plaintiff  without  annunciation  of  judgment  upon  the 
fact<t  found  and  a  determination  of  the  particular  relief  to  which  plaintiff 
is  entitled,  is  not  the  rendition  of  a  judgment  from  which  an  appeal  lies. 
Harris.  Y.  S.  F.  S.  B.  Co.,  41  Cal.  393.  The  action  of  the  trial  Court  in 
allowing  a  challenge  to  a  juror  for  implied  bias,  is  not  open  to  review. 
People  ▼.  Murphy,  45  Gal.  137. 

939.  TiMB  WITHIN  WHICH  TO  APPEAL. — The  time  within  which  to 
appeal  from  the  judgment,  runs  from  its  rendition.  McCourtney  v. 
Fortune,  42  Cal.  389.  The  modification  of  a  judgment  made  as  the 
result  of  a  motion  for  a  new  trial,  is  in  effect  the  rendition  of  a  new 
judgment,  and  an  appeal  may  be  taken  at  any  time  within  one  year 
after  its  rendition.  Mann  y.  Haley,  45  Gal.  63.  The  pendency  of  an 
appeal  from  an  order  denying  a  new  trial  in  the  same  case,  will  not 
operate  to  prolong  the  time  for  an  appeal  from  the  judgment.  3om- 
heimer  v.  Baldwin,  42  Gal.  27.  An  appeal  from  an  order  denying  or 
granting  a  new  trial,  must  be  taken  within  sixty  days  from  the  time 
the  order  was  made.  Thompson  y.  Connolly,  43  Cal.  636.  An  order 
striking  a  notice  of  motion  for  new  trial  from  the  files,  ceases  to  be  sub- 
ject of  review  after  sixty  days.    Thompson  y.  Lynch,  43  (Jal.  482. 

940.  An  appeal  is  taken  by  filing  with  the  Clerk  of  Appeal,  how 
the  Court  in  which  the  judgment  or  order  appealed 
from  is  entered,  a  notice  stating  the  appeal  from  the 
same,  or  some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party,  or  his  aijK)mey. 
The  order  of  service  is  immaterial,  but  the  appeal  is 
ineffectual  for  any  purpose,  unless  within  five  days 
after  service  of  the  notice  of  appeal,  an  undertaking  be 
filed,  or  a  deposit  of  money  be  made  with  the  Clerk,  as 
hereinafter  provided,  or  the  undertaking  be  waived  by 
the  adverse  party  in  writing. 

The  statute  provides  no  time  within  which  the  notice  of  appeal 
nrast  be  served,  except  that  it  must  be  served  before  the  undertaking 
on  appeal  is  filed.     Sweeny  v.  Beilly,  42  Cal.  405.     . 

941*  An  undertaking  on  appeal  must  be  filed  within  five  days 
After  the  notice  of  appeal  is  filed.  Aram  v.  Shallenberger,  42  Cal.  977. 
Compliance  with  statute  as  to  service  and  filing  of  notices  and  under- 
takings on  appeal,  essential.    Id. 
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Sgon^p.'  B42.  If  the  appeal  be  from  a  judgment  or  order 
J^one™  directing  the  payment  of  money,  it  does  not  stay  the 
judgment,  exccution  of  the  judgment  or  order,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
by  two  or  more  sureties,  to  the  effect  that  they  are 
bound  in  double  the  amount  named  in  the  judgment  or 
order;  that  if  the  judgment  or  order  appealed  from,  or 
any  part  thereof,  be  affirmed,  or  the  appeal  be  dis- 
missed, the  appellant  will  pay  the  amount  directed  to 
be  paid  by  the  judgment  or  order,  or  the  part  of  such 
amount  as  to  which  the  judgment  or  order  is  affirmed, 
if  affirmed  only  in  part,  and  all  damages  and  costs  which 
may  be  awarded  against  the  appellant  upon  the  appeal, 
and  that  if  the  appellant  does  not  make  such  payment 
within  thirty  days  after  the  filing  of  the  remittitur  from 
the  Supreme  Court  in  the  Court  from  which  the  appeal 
is  taken,  judgment  may  be  entered  on  motion  of  the  res- 
pondent, in  his  favor  against  the  sureties,  for  such 
amount,  together  with  the  interest  that  may  be  due 
thereon,  and  the  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeal.  If  the 
judgment  or  order  appealed  from,  be  for  a  greater 
amount  than  two  thousand  dollars,  and  the  sureties  do 
not  state  in  their  affidavits  of  justification  accompanying 
the  undertaking,  that  they  are  each  worth  the  sum 
specified  in  the  undertaking,  the  stipulation  may  be 
that  the  judgment  to  be  entered  against  the  sureties, 
shall  be  for  such  amounts  only  as  in  their  affidavits, 
they  may  state  that  they  are  severally  worth,  and  judg- 
ment may  be  entered  against  the  sureties  by  the  Court, 
from  which  the  appeal  is  taken,  pursuant  to  the  stipu- 
lations herein  designated.  When  the  judgment  or  order 
appealed  from,  is  made  payable  in  a  specified  kind  of 
money  or  currency,  the  judgment  entered  against  the 
sureties  upon  the  undertaking,  must  be  made  payable 
in  the  same  kind  of  money  or  currency. 
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946.    Whenever  an  appeal  is  perfected,  as  provided  ^,n'gi*"*' 
in  the  preceding  sections  of  this  chapter,  it  stays  all 
further  proceedings  in  the  Court  below,  upon  the  judg-  iSty  o^ip- 
ment  or  order  appealed  from,  or  upon  the  matters  em-  KumuSd 
braced  therein,  and  releases  from  levy  property  which  JJiSit*ui 
has  been  levied  upon  under  execution  issued  upon  such 
judgment;  but  the  Court  below  may  proceed  upon  any 
other  matter  embraced  in  the  action,  and  not  affected 
by  the  order  appealed  from.     And  the   Court  below 
may,  in  its  discretion,  dispense  with  or  limit  the  secu- 
rity required  by  this  chapter,  when  the  appellant  is  an 
executor,  administrator,  trustee,  or  other  person  acting 
in  another's  right.     An  appeal  does  not  continue  in 
force  an  attachment,  unless  an  undertaking  be  executed 
and  filed  on  the  part  of  the  appellant,  by  at  least  two 
sureties,  in  double  the  amount  of  the  debt  claimed  by 
him,  that  the  appellant  will  pay  all  costs  and  damages 
which  the  respondent  may  sustain  by  reason  of  the  at- 
tachment, in  case  the  order  of  the  Court  below  be  sus- 
tained; and  unless,  within  five  days  after  the  entry  of 
the  order  appealed  from,  such  appeal  be  perfected. 


948.     The  adverse  party  may  except  to  the  sufficiency  jnstiflcA. 
of  the  sureties  to  the  undertakings  mentioned  in  sec-  ^mSL 
tions  941,  942,  943  and  945,  at  any  time  within  thirty  STgS 
days  after  the  filing  of  such  undertaking;  and,  unless  *'^^^' 
they  or  other  sureties,  within  twenty  days  after  the 
appellant  has  been  served  with  notice  of  such  exception, 
justify  before  a  Judge  of  th6  Court  below,  a  County 
Judge,  or  County  Clerk,  upon  five  days  notice  to  the 
respondent,  of  the  time  and  place  of  justification,  execu- 
tion of  the  judgment,  order,  or  decree  appealed  from  is 
no  longer  stayed;  and  in  ail  cases  where  an  under- 
taking is  required  on  appeal  by  the  provisions  of  this 
Title,  a  deposit  in  the  Court  below  of  the  amount  of  the 
judgment  appealed  from,  and  three  hundred  dollars  in 
addition,  is  equivalent  to  filing  the  undertaking;  and 
in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent. 
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949.  In  cases  not  provided  for  in  sections  942,  943, 
944,  and  945,  the  perfecting  of  an  appeal  by  giving  the 
undertaking,  or  making  the  deposit  mentioned  in  §941, 
stays  proceedings  in  the  Court  below,  upon  the  judg- 
ment or  the  order  appealed  from,  except  where  it  di- 
rects the  sale  of  perishable  property;  in  which  case  the 
Court l)elow  may  order  the  property  to  be  sold  and  the 
proceeds  thereof  to  be  deposited,  to  abide  the  judg- 
ment of  the  appellate  court.  And  except  also,  where  it 
adjudges  the  defendant  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  a  public  oflSce,  civil  or  mili- 
tary, within  this  State.  And  except  also,  where  the 
order  grants,  or  refuses  to  grant,  a  change  of  the  place 
of  trial  of  an  action.     [In  effect  February  16,  1874.] 

950.  On  an  appeal  from  a  final  judgment,  the  ap- 
pellant must  furnish  the  Court  with  a  copy  of  the  notice 
of  appeal,  of  the  judgment  roll,  and  of  any  bill  of  ex- 
ceptions or  statement  in  the  case,  upon  which  the  ap- 
pellant relies.  Any  statement  used  on  motion  for  a 
new  trial,  or  settled  after  decision  of  such  motion,  when 
the  motion  is  made  upon  the  minutes  of  the  Court,  as 
provided  in  §661,  or  any  bill  of  exceptions  settled,  as 
provided  in  §§649  or  650,  or  used  on  motion  for  a  new 
trial,  may  be  used  on  appeal  from  a  final  judgment 
equally  as  upon  appeal  from  the  order  granting  or  re- 
fusing the  new  trial. 

Tbanscbipt.—  Errors  not  specified  in  the  statement  will  not  be  con- 
sidered. Grosett  y.  Wlielan,  44  Gal.  200.  General  specifications  of 
error  not  sufficient.  Wilson  y.  Wilson,  45  Gal.  399.  Insufficient  speci- 
fication of  error  of  law.  Gity  of  Stockton  y.  Greanor,  45  Gal.  247.  An 
order  striking  out  portions  of  a  pleading  is  no  part  of  the  judgment 
roll,  and  cannot  be  renewed,  unless  supported  by  a  statement.  N.  A 
8.  GanalGo.y.  Kidd,  43  Cal.  181;  Feely  v.  Shirley,  43  Gal.  369;  Morris 
y.  Angle,  42  Gal.  237. 

Becobd. — The  records  filed  in  the  Supreme  Gourt  are  not  merely 
prima  faciet  but  are  condusiye  in  their  character.  People  y.  Woods, 
43  Gal.  176.  The  appeal  must  be  determined  on  the  record.  Bogers 
▼.  Tennent,  45  Gal.  184.  Gorrection  of  error  apparent  on  record.  Foq- 
cault  V.  Pinet,  43  Gal.  136. 

Tbanscbipt. — ^Briefs  and  Points.  Thomasson  y.  Wood,  42  Gal.  417; 
Mott  y.  Beyes,  45  Gal.  379.  The  record  need  not  show  the  service  of 
summans.     Mnhoney  y.  Middleton,  41  Gal.  41.    Becord  must  show 

88 


Code  of  Civil  Procedure,  1873-4.  §§950-952 

exceptions  to  ralings  of  Conrt.  Rassell  y,  Denuison,  45  Gal.  337.  On 
appeal  for  exclusion  of  testimony,  the  record  should  show  what  the 
testimony  was.  Bomheimer  t.  Baldwin,  42  Gal.  27;  People  y.  McGus- 
lan,  43  Cal.  55  ;  People  y.  Williams,  45  Gal.  25.  Alleged  errors  in  in- 
structions may  be  considered,  in  the  absence  of  testimony,  if  the  in- 
stmctionB  are  incorrect  in  ^yery  conceiyable  state  of  the  eyidence.  Peo- 
ple y.  Padillia,  42  Cal .  535. 

Tbansgsift  must  show  that  appeal  has  been  taken.  People  y. 
Phillips,  45  Cal.  44.  The  proceedings  at  the  trial  should  be  chrono- 
logically arranged.    Yassault  y .  Edwards,  43  Cal.  459. 

951.     On  appeal  from  a  judgment  rendered  on  an  wh»t 
appeal,  or  from  an  order,  except  an  order  granting  or  S*!S5)e«i 
refusing  a  n^w  trial,  the  appellant  must  furnish  the  me^t  rmi-^' 
Court  with  a  copy  of  the  notice  of  appeal,  of  the  judg-  appeal. 
ment  or  order  appealed  from,  and  of  papers  used  on  the 
hearing  in  the  Court  below. 

852.     On  an  appeal  from  an  order  firanting  or  ref us-  what 

.  ,  o  t»  papon  oBed 

mg  a  new  trial,  the  appellant  must  furnish  the  Court  on  appeal 

,  _  '  A  i  flpom  order 

With  a  copy  of  the  notice  of  appeal,  of  the  order  appeal-  gijnung  or 
ed  from,  and  of  the  papers  designated  in  section  six  new  wai. 
hundred  and  sixty-one  of  this  code. 

Statibicsnt. — On  an  appeal  from  an  order  striking  out  a  notice  of 
motion  for  new  trial,  a  statement  in  support  of  the  appeal  must  be  pre- 
sented. Wilson  y.  Dougherty,  45  Cal.  34.  Statement  to  be  annexed 
to  order.  Poole  y.  Caulfield,  45  Gal.  107.  On  an  appeal  from  an  order 
not  made  on  affidayits  alone,  appellant  must  bring  up  the  facts  in  a 
statement,  which  must  specify  the  grounds  upon  which  he  intends  to 
rely.  Cross  y.Zane,  45  Cal.  89.  Statement  on  motion  for  new  trial, 
when  considered  on  appeal.  Cardinell  y.  O'Dowd,  43  Cal.  586; 
Thompson  y.  Conolly,  43  Cal.  637.  An  order  denying  a  motion  for 
judgment  on  the  pleadings,  will  not  be  renewed,  unless  presented  by  a 
statement  or  biU  of  exceptions.  McAbee  y.  Bandall,  41  Cal.  136. 
Seyiew  of  eyidence  generally.  Brown  y.  Brown,  41  Cal.  88;  McCul- 
lough  y.  Clark,  41  Cal.  298;  HaU  y.Polack,  42  Cal.  218;  Liyermore 
y.Stine,  43  Cal.  274;  Hixon  y  Brodie,  45  Cal.  275.  An  order  made 
after  final  judgment,  unless  founded  upon  affidavits,  can  be  renewed 
only  by  statement  on  appeal,  and  in  no  case  by  bill  of  exceptions. 
Caalfield  y.  Doe,  45  Cal.  221. 

In  a  statement  on  a  motion  for  a  new  trial,  after  nonsuit,  the 
decision  of  the  Court  should  be  specified  as  an  error  of  law. 
Donahue  y.  Gallavan,  43  Cal.  573.  Objections  to  amount  of  yerdict 
must  be  particularly  specified.    Livermore  y.  Stine,  43  Cal.  275. 

BicosD.— An  appeal  from  an  order  on  new  trial  bringa  up  only 
so  much  of   the   record   as    concludes   with  the    decision    of    the 
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motion  itself,  and  cannot  be  made  to  embrace  any  subsequent  order. 
Coombs  V.  Hibberd,  45  Cal.  174.  The  record  on  an  appeal  from  an 
order  must  contain  a  statement  annexed  to  the  order.  People  v.  Doe, 
45  Cal.  43. 

1^51^^  .^^'  The  copies  provided  for  in  the  last  three  sec- 
J^iflSSr  ^o^s  must  be  certified  to  be  correct  by  the  Clerk  or 
the  attorneys,  and  must  be  accompanied  with  a  certi- 
ficate of  the  Clerk  or  attorneys,  that  an  undertaking  on 
appeal,  in  due  form,  has  been  properly  filed,  or  a 
stipulation  of  the  parties  waiving  an  undertaking. 

Cebtificatb  to  Copibs  of  Papebs.— Where  a  statement  has  been 
properly  filed,  the  Clerk's  certificate  must  show  that  the  statement 
was  settled.  Thompson  v.  Thornton,  43  Cal.  24.  Whether  a  state- 
ment on  an  oppeal  from  an  order,  granting  or  refusing  a  new  trial,  would 
in  any  case  be  necessary  or  proper.  Query  ?  Id.  A  certificate  is  de- 
fective, which  does  not  state  whether  a  statement  on  appeal  was  filed, 
or  does  not  show  the  amount  or  character  of  the  judgment.  Recitals 
in  the  undertaking  wiU  not  be  accepted  as  a  substitute  for  statements, 
which  are  required  to  be  contained  in  the  certificate.  Bennett  ▼.  Ben- 
nett, 42  Cal.  629. 

Tbanscbipt.— Attorney  taking  appeal  charged  with  duty  of  seeing 
that  printed  transcript  conforms  to  transcript  filed  in  Clerk's  office. 
Bousset  V.  Boyle,  45  Cal.  64.  Matter  unnecessary  in  transcript.  Con- 
roy  V.  Duane,  45  Cal.  597.  Correction  of  clerical  and  typographical 
errors.    Yassault  v.  Edwards,  43  Cal.  459. 

954.  rBAcnoB  ON  DisKissAL  OP  AppKAii.— Certificate  of  clerk  un- 
der Rule  Four.  Bennett  v.  Bennett,  42  Cal.  629  ;  Thompson  v.  Thorn- 
ton, 43  Cal.  24 ;  Gross  v.  Cassin,  43  Cal.  27 ;  Lewis  ▼.  Longmaid,  43 
Cal.  54.  Unopposed  judgment  not  necessarily  a  consent  judgment. 
San  Francisco  v.  Certain  Real  Estate,  42  Cal.  519.  Motion  under  Rule 
Three  to  restore  appeal,  what  must  be  shown.  Borland  v.  McGlynn, 
45  Cal.  18. 

956.  Appeal  on  Judgment  Roll.— When  appeal  stands  on  the 
judgment  roll.  McAbee  v.  Randall,  41  Cal.  136  ;  Patterson  v.  Sharp, 
41  Cal.  133.  The  sufficiency  of  the  evidence  will  not  be  considered  on 
an  appeal  from  the  judgment  alone.  Rycraft  v.  Rycraft,  42  Cal.  445  ; 
Harris  v.  S.  F.  S.  R.  Co.,  41  Cal.  393.  Whether  the  appellate  Court 
will  renew  the  testimony  for  the  purpose  of  determining  whether  any 
evidence  was  introduced  to  sustain  the  allegations  of  the  complaint  on 
which  the  issue  is  taken.  Query  ?  Brown  v.  Brown,  41  Cal.  69.  An  order 
which  is  itself  made  by  statute  the  subject  of  a  distinct  appeal  cannot 
be  renewed.  McCourtney  v.  Fortune,  42  Cal.  387.  Appeal  from  second 
judgment  does  not  carry  order  vacating  former  judgment.  Id.  Rec- 
ord on  former  appeal,  how  far  to  be  considered.  Id.  The  insuffi- 
ciency of  the  evidence  to  sustain  the  judgment  cannot  be  consid- 
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ered.  City  of  Stockton  v.  Greanor,  45  Gal.  247.  If  special  issues  are 
submitted  to  a  jury  and  they  fail  to  find  a  verdict  upon  one  of  them, 
the  appellate  Court  will  not  renew  alleged  erroneous  instructions  on 
this  issue.  Lorenzana  v.  Gamarillo,  45  Gal.  125.  The  appellate  Court 
will  not  renew  the  judgment  as  to  whether  damages  are  excessive  un- 
less a  motion  is  made  in  the  Court  below  for  a  new  trial  and  an  appeal 
is  taken  from  an  order  denying  the  same.  Clarke  v.  Fitch,  41  Gal.  472. 
So  as  to  actions  of  referee  on  special  issues.  Harris  v.  S.  F.  S.  R.  Co., 
41  Cal.  393.  If  an  order  on  motion  to  retax  costs  is  made  before  the 
entry  of  judgment,  it  may  be  renewed  by  an  appeal  from  the  judgment 
with  A  statement  annexed  to  the  record.    Dooly  y.  Norton^  41  Cal.  439. 

957.    When  the  judgment  or  order  is  reversed  or  Remedial 
modified,  the  appellate  Court  may  make  complete  resti-  ASpeifati 
tution  of  all  property  and  rights  lost  by  the  erroneous      "*" 
judgment  or  order,  so  far  as  the  restitution  is  consistent 
with  protection  of  a  purchaser  of  property  ai  a  sale  or- 
dered by  the  judgment,  or  had  under  process  issued 
upon  the  judgment,  on  the  appeal  from  which  the  pro- 
ceedings were  not  stayed;  and  for  relief  in  such  cases, 
the  appellant  may  have  his  action  against  the  respond- 
ent enforcing  the  judgment  for  the  proceeds  of  the  sale 
of  the  property,  after  deducting  therefrom  the  expenses 
of  the  sale.     When  it  appears  to  the  appellate  Court 
that  the  appeal  was  made  for  delay,  it  may  add  to  the 
cost  such  damages  as  may  be  just. 

Effect  of  Judgment  of  Supreme  Court.  Donner  v.  Palmer,  45  Cal. 
ISO.  Where  an  appeal  is  clearly  without  merit,  damages  will  b«i  im- 
posed by  the  appellate  Court.  Gannon  y.  Dougherty,  41  Cal.  661 ; 
Perkins  y.  Patrick,  45  Cal.  393 

963-  When  Appkal  Lirs  fbom  Distbigt  Coubt.  —  A  judgment 
entered  in  accordance  with  an  award  is  a  judgment  upon  a  proceeding 
commenced  in  a  District  Court  within  the  meaning  of  the  Practice  Act, 
and  is  appealable.  Fairchild  v.  Doten,  42  Cal.  125.  An  error  in  an 
interlocutory  decree  in  partition  inust  be  corrected  by  motion  for  new 
trial,  or  by  appeal.  Tormey  y.  Allen,  45  Ca).  119.  An  appeal  does 
not  lie  from  the  refusal  to  grant  an  order  to  show  cause  why  injunction 
should  not  issue.  Such  refusal  is  not  an  order  refusing  to  grant  an 
injunction.    Grant  y.  Johnston,  45  Cal.  243. 
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866.  An  appeal  may  be  taken  to  the  Supreme  Court 
from  the  County  Courts  in  the  following  cases  : 

1.  From  a  final  judgment  in  an  action  of  forcible 
entry  and  detainer;  in  an  action  to  prevent  or  abate  a 
nuisance;  in  a  proceeding  in  insolvency;  and  in  any 
special  cases  and  proceedings,  and  in  cases  which  in- 
volve the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest,  or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars. 

•2.  From  an  order  granting  or  refusing  a  new  trial  in 
the  cases  designated  in  this  section,  and  from  any  spe- 
cial order  made  after  final  judgment  in  such  cases. 

Appeal  from  County  Coubt. — An  order  of  a  Connty  Court  directing 
that  a  criminal  charge  ignored  by  one  Grand  Jury  be  submitted  to  an- 
other, is  not  appealable.  People  t.  Clarke,  42  Cal.  622.  In  proceed- 
ings involving  the  legality  of  an  assessment,  an  appeal  lies  from  the 
judgment  of  the  County  Court.  Appeal  of  Houghton,  42  Cal.  35.  Con- 
struction of  words  '* final  and  conclusive"  in  Statute.  Id.  Appeal 
from  County  Court  in  a  case  appealed  from  Justice's  Court  must  be 
taken  within  ninety  days.    Calderwood  v.  Peyser,  42  Cal.  110. 
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.  969.    An  appeal  may  be  taken  to  the  Supreme  Court 
irpm  a  judgment  or  order  of  the  Probate  Court : 
^  1.     Granting,   refusing,   or    revoking   letters  testa- 
mentary, or  of  administration,  or  of  guardianship; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  pro- 
bate; 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or 
revoking  the  probate  thereof ; 

4.  Against  or  in  favor  of  setting' apart  property,  or 
making  an  allowance  for  a  widow  or  child; 

5.  Against  or  in  favor  of  directing  the  partition, 
sale,  or  conveyance  of  real  property ; 

6.  Settling  an  account  of  an  executor,  or  adminis- 
trator, or  guardian ; 

7.  Refusing,  allowing,  or  directing  the  distribution 
or  partition  of  an  estate,  or  any  part  thereof,  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 

8.  Overruling  a  motion  for  new  trial; 

• 
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9.  Confirming  a  report  of  an  appraiser  setting  apart 
the  homestead. 

Appsal  fboh  Probate  Goitbt. — An  appeal  does  not  lie  from  an 
order  of  the.  Probate  Court  setting  aside  its  own  proceedings  had 
before  final  order,  upon  application  to  have  homestead  set  apart.  Estate 
of  Johnson  v.  Tyson,  45  Cal.  257.  The  evidence  taken  in  a  proceed- 
ing in  the  Probate  Court  will  not  be  renewed  by  the  Supreme  Court, 
on  appeal,  unless  embodied  in  a  statement.  Estate  of  Arnaz,  45  Cal. 
259. 

971.     When  the  order  or  decree  appointing  an  ex-  Act«  ©r 
ecutor,  or  administrator,  or  guardian,  is  reversed  on  ecnSr.^etc.. 
appeal  for  error,  and  not  for  want  of  jurisdiction  of  the  SStedb?  " 
Court,  all  lawful  acts  in  administration  upon  the  estate,  ^^oMer 
perforined    by    such    executor,   or    administrator,   or  um.     °* 
guardian,  if  he  have  qualified,  are  as  valid  as  if  such 
order  or  decree  had  been  affirmed. 

Effect  of  reyersal.    Estate  of  Arnaz,  45  Cal.  260. 

974.  Appeals  to  CouifTY  Court, — The  provision  in  Section  Eight, 
Article  VI,  of  the  Constitution,  giving  to  the  County  Courts  appellate 
jorisdiction,  in  cases  arising  in  such  inferior  courts  as  may  be  established 
in  parsuance  of  Section  One  of  the  same  article,  is  not  a  guaranty  of  indi- 
vidual right ;  but  either  confers  the  absolute  right  of  appeal  from  the 
HuDicipal  Court  to  the  County  Court,  or  confers  upon  the  latter  the 
capacity  to  exercise  the  jurisdiction,  when  the  Legislature  shall  provide 
the  mode  and  means  of  doing  so.  People  v.  Nyland,  41  Cal.  129.  The 
question,  whether  the  Constitution  confers  upon  the  County  Court 
appellate  jurisdiction,  in  cases  transferred  froip  the  County  Court  to 
the  Municipal  Court  for  trial,  is  reserved.  People  v.  Nyland,  41  Cal . 
129. 

907.    The  defendant  may,  at  any  time  before  the  trial  proceedinn 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow  defendant 
judgment  to  be  taken  against  him  for  the  sum  or  prop-  promise 
erty,  or  to  the  effect  therein  specified.     If  the  plaintiff  brought, 
accept  the  off'er,  and  give  notice  thereof  within  five  days^ 
he  may  file  the  offer,  with  proof  of  notice  of  accept- 
ance, and  the  Clerk  must  thereupon  enter  judgment  ac- 
cordingly.    If  the  notice  of  acceptance  be  not  given, 
the  offer  is  to  be  deemed  withdrawn,  and  cannot  be 
given  in  evidence  upon  the  trial;  and  if  the  plaintiff  fail 
to  obtain  a  more  favorable  judgment,  he  cannot  recover 
costs,  but  must  pay  the  defendant's  costs  from  the  time 
of  the  offer. 
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dem«d°"^  1000-  Any  Court  in  which  an  action  is  pending,  or 
inT^y°of  *  J^dg©  thereof,  or  a  County  Judge,  may,  upon  notice, 
bSSl*Sr  of  order  either  party  to  give  to  the  other,  within  a  speci- 
o?^per!*  fied  time,  an  inspection  and  copy,  or  permission  to  take 
a  copy  of  entries  of  accounts  in  any  book,  or  of  any 
document  or  paper  in  his  possession,  or  under  his  con- 
trol, containing  evidence  relating  to  the  merits  of  the 
action,* or  the  defense  therein.  If  compliance  with  the 
order  be  refused,  the  Court  may  exclude  the  entries  of 
accounts  of  the  book,  or  the  document  or  paper,  from 
being  given  in  evidence ;  or  if  wanted  as  evidence  by 
the  party  applying,  may  direct  the  jury  to  presume 
them  to  be  such  as  he  alleges  them  to  be;  and  the  Court 
may  also  punish  the  party  refusing,  for  a  contempt 
This  section  is  not  to  be  construed  to  prevent  a  party 
from  compelling  another  to  produce  books,  papers,  or 
documents  when  he  is  examined  as  a  witness. 

1 003«  Motion  Defined. — A  motion  is  an  application  for  a  rule  or 
order  made  viva  voce  to  a  Court  or  Judge.  Making  out  and  filing  a 
written  application  for  such  rule  or  order  is  not  sufficient.  The  atten- 
tion of  the  Court  must  be  called  to  it,  and  the  Court  moved  to  grant  it. 
People  T.  Ah  Sam,  41  Cal.  645. 

Service  by        1012.     Scrvice  bv  mail  may  be  made,  where  the  per- 

mail.  when.  ^  .  , 

son  making  the  service,  and  the  person  on  whom  it  is 
to  be  made,  reside  or  have  their  offices  in  different 
places,  between  which  there  is  a  regular  communication 
by  mail. 

Service  by  1013.  In  case  of  service  by  mail  the  notice  or  other 
mail.  how.  paper  must  be  deposited  in  the  post  office,  addressed 
to  the  person  on  whom  it  is  to  be  served,  at  his  office 
or  place  of  residence,  and  the  postage  paid.  The  ser- 
vice is  complete  at  the  time  of  the  deposit,  but  if  with- 
in a  given  number  of  days  after  such  "service  a  right 
may  be  exercised,  or  an  act  is  to  be  done  by  the  ad- 
verse party,  the  time  within  which  such  right  may  be 
exercised  or  act  be  done,  is  extended  one  day  for  every 
twenty-five  miles  distance  between  the  place  of  deposit 
and  the  place  of  address,  such  extension,  however,  not 
to  exceed  ninety  days  in  all. 
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1 02 1  •  CosTB. — A  party  to  an  aotion  Ib  entitled  to  tax  as  costs,  the 
fees  of  witnesses  subpenaed  by  him  in  good  faith,  although  they  were 
not  sworn  on  the  trial.  Bandall  v.  Falkner,  41  Cal.  242.  If  the  judg- 
ment impose  a  fine  without  costs,  or  if  a  fine  be  collected,  but  the  costs 
imposed  by  the  judgment  be  not  collected,  in  either  case  the  costs  of 
the  offices  are  to  be  paid  out  of  the  fine  collected.  Petty  v.  County 
Court  of  San  Joaquin,  45  Cal.  245.  If  an  error  is  committed  by  the 
County  Court  in  the  taxation  of  cost<8,  it  must  be  corrected  by  amotion. 
Petty  Y.  County  Court  of  San  Joaquin,  45  Cal.  245. 

1083.  The  party  in  whose  favor  the  judgment  is  niing  and 
rendered,  and  who  claims  his  costs,  must  deliver  to  the  fSdavit  of 
clerk,  and  serve  upon  the  adverse  party,  within  five 
days  after  the  verdict  or  notice  of  the  decision  of  the 
Court  or  referee — or,  if  the  entry  of  the  judgment  on 
the  verdict  or  decision  be  stayed,  then,  before  such  entry 
is  made — a  memorandum  of  the  items  of  his  costs  and 
necessary  disbursements  in  the  action  or  proceeding, 
which  memorandum  must  be  verified  by  the  oath  of  the 
party,  or  his  attorney  or  agent,  or  by  the  clerk  of  his 
attorney,  stating  that  to  the  best  of  his  knowledge  and 
belief  the  items  are  correct,  and  that  the  disbursements 
have  been  necessarily  incurred  in  the  action  or  pro- 
ceeding. A  party  dissatisfied  with  the  costs  claimed, 
may,  within  five  days  after  notice  of  filing  of  the  bill  of 
costs,  file  a  motion  to  have  the  same  taxed  by  the  Court 
in  which  the  judgment  was  rendered,  or  by  the  Judge 
thereof  at  chambers. 

1034>  When  an  appellant  includes  In  the  transcript  irreleyant 
matter,  he  cannot  recover  costs  for  procuring  or  printing  the  dame. 
Sichel  Y.  CariUo,  42  Cal.  493.     ' 


1054.     When  an  act  to  be  done,  as  provided  in  this  Time  with. 
Code,  relates  to  the  pleadings  in  the  action,  or  the  ^ct  under 
nndertakings  to  be  filed,  or  the  justification  of  sureties,  t>e  done, 
or  the  preparation  of  statements,  or  of  bills  of  excep-  tended. 
tions,  or  of  amendments  thereto,  or  to  the  service  of 
notices,  other  than  of  appeal,  the  time  allowed  by  this 
Code  may  be  extended,  upon  good  cause  shown,  by  fiie 
Court  in  which  the  action  is  pending,  or  the  Judge 
thereof,  or,  in  the  absence  of  such  Judge  from  the 

96 


§§1054-1067 


Code  op  Civil  Pbooeduke,  1873-4. 


county  in  which  the  action  is  pending,  by  the  County 
Judge;  but  such  extension  shall  not  exceed  thirty 
days,  without  the  consent  of  the  adverse  party. 

Order  extending  time  to  give  notice  of  motion  for  new  trial.    Cottle 
V.  Leitch,  43  Cal.  321. 


Surety  on 
appeal  bond 
when  sub- 
vtitated  to 
rights  of 
Judgment 
credlto: . 


1059.  (N.  S.)  Whenever  any  surety  on  an  under- 
taking on  appeal,  executed  to  stay  proceedings  upon  a 
money  judgment,  pays  the  judgment,  either  with  or 
without  action,  after  its  affirmation  by  the  appellate 
Court,  he  is  substituted  to  the  rights  of  the  judgment 
creditor,  and  is  entitled  to  control,  enforce,  and  satisfy 
such  judgments  in  all  respects  as  if  he  had  recovered 
the  same. 


Certiorari 
defined. 


1067.  The  writ  of  certiorari  may  be  denominated 
the  writ  of  review. 

When  it  Lies. — ^The  writ  of  certiorari  lies  only  in  those  cases  in 
which  in  the  exercise  of  judicial  functions,  an  excess  of  jurisdiction  has 
occurred,  and  in  which  there  is  no  appeal,  nor  in  the  judgment  of  the 
Court  any  plain,  speedy,  and  adequate  remedy.    Bennett  v.  Wallace, 

43  Gal.  25.  The  only  cases  in  which  the  writ  will  lie  are  those  in  which 
an  inferior  tribunal,  board,  or  ofScer,  exercising  judicial  functions,  has 
exceeded  his  jurisdiction  and  there  is  no  appeal,  nor  in  the  judgment 
of  the  Court  any  plain,  speedy,  and  adequate  remedy.  C.  P.  R.  B.  Co. 
T.  Placer  Co.,  43  Cal.  365.  Proceedings  of  Supervisors  in  laying  out  a 
highway  are  subject  to  review  on  certiorari.  Keys  v.  Marin  Co.,  42 
Cal.  253. 

Whbn  it  Will  Not  Lm.  —  However  erroneous  the  order  of  the 
County  Court  granting  a  new  trial  may  be  it  cannot  be  brought  up  for 
review  by  a  writ  of  certiorari.  Yennwine  v.  Bichter,  43  Cal.  313.  Cer- 
tiorari will  not  lie  to  set  aside  the  proceedings  of  a  Board  of  Supervi- 
sors in  allowing  an  illegal  claim  against  the  county.    Andrews  v.  Pratt, 

44  Cal.  3G9. 

Bkmbdt  when  Babbbd  bt  Dxlay. — Unless  circumstances  of  an  ex- 
.traordinary  character  be  shown  to  have  intervened,  the  remedy  by 
certiorari  should  be  held  to  be  barred  by  the  lapse  of  one  year.  Keys 
V.  Marin  Co.,  42  Cal.  253.  The  statute  was  intended  to  supply  a 
remedy,  where  none  existed  in  the  first  instance,  and  not  to  supplement 
one  lost  through  the  laches  of  the  party  himself.  Bennett  v.  Wallace, 
43  Cal.  25.  In  case  where  an  appeal  from  the  judgment  might  have 
been  taken,  but  the  time  for  taking  it  was  suffered  to  elapse,  the  case 
does  not  thereby  become  one  in  which  ''  there  is  no  appeal,*'  within  the 
meaning  of  this  section.    Bennett  v.  Wallace,  43  Cal.  25. 
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TiBMB  Defined. — ^The  word,  "  has  exceeded  the  jurisdiction  of  such 
tribunal,  board,"  etc.,  present  substantially  the  same  idea  as  the  words, 
"has  regularly  pursued  the  authority  of  such  tribunal,  board,"  etc. 
C.  P.  R.  R.  Co.  V.  Placer  Co.,  43  Cal.  365. 

PowiB  TO  Gbant  Wbit.  —  District  Cpurts  and  the  Judges  thereof 
haye  authority  to  issue  the  writ.  The  ameDdments  to  the  Constitution 
do  not  affect  the  question.    Keys  y.  Marin  Co.,  12  Cal.  253. 

1074-  Where  a  board  of  supervisors  has  jurisdiction  of  a  proceed- 
ing, and  acts  upon  it,  any  error  it  may  commit  in  its  conclusions  as  to 
factfl,  not  affecting  its  jurisdiction,  cannot  be  reviewed  as  certiorari. 
Barber  v.  San  Francisco,  42  Cal.  631.  Erroneous  views  entertained, 
or  incorrect  reasons  assigned,  or  evidence  erroneously  admitted  in  de- 
ciding the  controversy,  do  not  make  a  case  of  want  of  jurisdiction,  and 
are  not  to  be  considered  upon  certiorari.  C.  P.  B.  B.  Co.  v.  Placer 
Co.,  43  Cal.  366.  An  error  committed  by  the  County  Court  in  the 
taxation  of  costs,  cannot  be  corrected  or  reviewed  on  certiorari.  Petty 
V.  Co.  Ct.  of  San  Joaquin,  45  Cal.  245. 

1084.    The  writ  of  mandamus  may  be  denominated  JJ^^'" 
a  writ  of  mandate. 

Writs  of  mandate  are  not  "special  cases,"  within  the  meaning  of 
Article  VI,  Section  Eight,  of  the  Constitution.  People  v.  Kern  Co., 
45  Cal.  H79.  A  statute  declaring  that  a  board  of  supervisors  shall  not 
be  sued  in  any  action  whatever;  but  that  it  may  be  proceeded  against 
by  mandamus,  does  not  change  the  essential  nature,  or  office,  of  the 
vrit  itself.    Tilden  v.  Supervisors.    41  Cal.  68. 

1085-  The  Act  which  attempts  to  confer  power  on  the  County 
Courts  to  issue  writs  of  mandate,  is  unconstitutional.  People  v.  Kern 
Co.,  45  Cal.  679.  To  whom  writ  may  issue.  Kimball  v .  Union  Wat. 
Co,,  44  Cal.  174. 

1086-  Whbn  Wbit  will  Issue. — A  writ  of  mandate  will  be  issued 
to  compel  a  Judge  to  proceed  and  try  a  cause,  when  he  refuses  to  do  so. 
People  V.  De  la  Guerra,  43  Cal.  225.  When  the  Legislature  makes  it 
the  duty  of  the  Supervisors  of  a  county  to  levy  a  tax  sufficient  to  pay  the 
interest  on,  and  ultimately  satisfy  the  principal  of  outstanding  bonds 
of  the  county,  the  Board  must  fairly  exercise  its  judgment  with  a  view 
to  effect  the  end  contemplated,  and  if  it  refuses  to  do  so,  may  be  com- 
pelled by  the  writ  of  mandate.  Bobinson  v.  Butte  Co.  43  Cal.  353.  If 
a  Board  of  Supervisors  levies  a  tax  which  its  members  know  will  not 
produce  a  sufficient  sum,  it  will  be  compelled  by  writ  of  mandate,  to 
levy  the  additional  percentage  required.  Bobinson  v.  Butte  Co.,  43 
Cal.  353.     See  generally:  Kimball  v.  Union  Wat.  Co.,  44  Cal.  175. 

Wheit  will  not  Isbub. — When  the  Board  of  Supervisors  have  acted 
on  a  claim,  either  by  allowing  or  disallowing  it,  a  writ  of  mandate  will 
not  be  issued  to  reverse  or  review  its  judgment.  Tilden  v.  Sacramento 
Co.,  41  Cal.  68.    Before  such  writ  can  be  properly  awarded,  the  Board 
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must  refuse  to  act  upon  the  claim,  after  it  has  obtained  jurisdiction  of 
it.  Id.  A  party  entitled  to  stock  in  a  private  corporation,  has  a  right 
of  action  for  damages  against  the  corporation  for  the  refusal  of  its 
officers  to  transfer  the  stock  to  him  upon  the  company  books,  and  man- 
damus will  not  lie  to  compel  the  transfer.  Kimball  v.  Union  Wat.  Co.. 
44  Gal.  173.  A  writ  of  mandate  will  not  be  issued  to  compel  a  Court  to 
render  a  judgment  of  acquittal  in  a  criminal  case.  Ex  parte  Cage,  45 
Cal.248. 

Who  may  Apply  fob  Wbit. — A  private  party  applying  for  a  writ  of 
mandamus,  must  have  an  interest  in  the  subject  matter  of  the  action, 
which  is  distinguishable  from  the  mass  ot  the  community.  Linden  v. 
Alameda  Co.  45  Cal.  6.  The  fact  that  he  is  not  an  elector  will  not  au- 
thorise him  to  apply  in  his  own  name  for  a  writ  to  compel  the  Board  of 
Supervisors  to  order  an  election  of  the  people  to  vote  on  the  question 
of  the  removal  of  the  county  seat.    Linden  v.  Alameda  Co.  45  Cal.  6. 

1088-  Motion  for  writ  of  mandate  on  the  pleadings.  People  v. 
Alameda  Co.,  45  Cal.  395. 

1089-  The  answer  to  a  petition  for  a  writ  of  mandate,  presented 
to  the  Supreme  Court,  may  deny  the  allegations  of  the  petition  upon 
information  and  belief.    People  v.  Alameda  Co.  45  Cal.  395. 

1090*  Stay  of  proceedings  till  service  of  copy  of  record  on  Dis- 
trict Attorney  and  chairman  of  Board  of  Supervisors.  Uhler  v.  Boyd, 
41  Cal.  60.  Order  to  District  Court  on  referring  question  of  fact  on 
mandate  proceedings.    People  v.  Alameda  Co.,  45  Cal.  395. 

1092«  In  a  suit  for  mandamus  brought  in  the  Supreme  Court, 
where  questions  of  fact  are  referred  to  a  District  Court,  a  motion  for  a 
new  trial  must  be  made  in  the  Supreme  Court.  People  v.  Hollo  way, 
41  Cal.  409. 

1094.    If  no  answer  be  made,  the  case  must  be  heard 

If  &o  answer  ' 

i?i?^'  **'  ^^  ^®  papers  of  the  applicant.  If  the  answer  raises 
i«TO8*^ro.  ^°^y  questions  of  law,  or  puts  in  issue  immaterial  state- 
oeedings.      mcuts,  uot  affcctiug  the  substantial  rights  of  the  parties, 

the  Court  must  proceed  to  hear  or  fix  a  day  for  hearing 

the  argument  of  the  case. 


Penalty  for 


1097.  When  a  peremptory  mandate  has  been  issued 
diiiSSBdi.*'^  an(J  directed  to  any  inferior  tribunal,  corporation, 
'^*  Board,  or  person,  if  it  appear  to  the  Court  that  any 

member  of  such  tribunal,  corporation,  or  Board,  or 
such  person  upon  whom  the  writ  has  been  personally 
served,  has,  without  just  excuse,  refused  or  neglected 
to  obey  the  same,  the  Court  may,  upon  motion,  impose 
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a  line  not  exceeding  one  thousand  dollars.  In  case  of 
persistence  in  a  refusal  of  obedience,  the  Court  may 
order  the  party  to  be  imprisoned  until  the  writ  is 
obeyed,  and  may  make  any  orders  necessary  and  proper 
for  the  complete  enforcement  of  the  writ. 

1104*  Ifi  on  an  application  for  a  writ  of  mandate,  made  to  the  Su- 
preme Court,  the  answer  denies  a  material  averment  in  the  complaint 
a  peremptory  writ  will  not  be  issued  on  the  pleadings.  People  y»  Ala- 
meda Co.,  45Cal.  395. 

1108.     Writs  of  review,  mandate,  and  prohibition,  writiof 
issued  by  the  Supreme  Court,  or  by  the  District  Court,  mandate, 
may,  in  the  discretion  of  the  Court  issuing  the  writ,  be  mioST 
made  returnable  and  a  hearing  thereon  be  had  at  any  he  nt^- 

!•  ble. 

time. 

An  affidavit  made  in  support  of  an  application  to  the  Supreme 
Court  for  a  writ  of  certiorari  to  the  County  Court,  must  set  forth 
the  reason,  if  any,  why  the  application  was  not  made  to  the  District 
Court,  or  to  the  Judge  thereof.  Edwards  t.  Byan,  45  Cal.  243. 

1 115*  It  is  sufficient  for  the  contestant  to  allege  that  he  is,  at  the 
time  he  files  the  written  statement  of  contest,  a  qualified  elector  of  the 
county,  without  alleging  that  he  was  so  at  the  time  of  the  election. 
Hanory.  Kidder,  43  Cal.  229.  The  degree  of  certainty  required  in  a 
statement  of  the  cause  of  contest  is  not  the  highest  degree  of  certainty 
known  in  pleading,  but  only  such  as  will  suffice  to  inform  the  defend- 
ant of  the  particular  proceeding  or  cause  upon  which  the  contest  is 
founded.  Such  statement  need  not  detail  the  particular  means  or  mea- 
sures resorted  to  for  the  purpose  of  accomplishing  a  miscount,  but  only 
tha  ultimate  facts.  Id.  If  the  statement  of  the  cause  of  contest  lack 
the  clearness  and  distinctness  of  allegation  desirable  in  judicial  pro- 
ceedings, it  should  not  for  that  reason  be  peremptorily  dismissed,  but 
an  opportunity  afforded  to  amend.    Id. 

1132.  If  a  statement  for  the  entry  of  a  judgment  by  confession, 
on  a  promissory  note,  hereby  states  that  the  note  was  given  for  money 
due,  the  judgment  entered  upon  it  is  prima  facie  fraudulent  as  to  the 
creditors  of  the  defendant,  but  it  is  not  so  fatally  defective  as  to  be  void. 
The  presumption  which  arises,  that  such  judgment  was  fraudulent, 
may  be  rebutted  by  proof  of  the  necessary  facts,  which  were  omitted 
from  the  statement.  Pond  v.  Davenport,  44  Cal.  482.  A  judgment  is 
not  void  as  to  creditors,  because  the  action  is  commenced  before  the 
maturity  of  the  note  which  was  the  cause  of  action,  and  the  defendant 
confesses  judgment  within  service  of  process.  Pond  v.  Davenport,  45 
Cal.  225. 
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1 1 33*  I^  an  action  is  commenced,  and  a  summons  served,  and  the 
defendant,  before  the  time  for  answering  expires,  files  a  verified  state- 
ment consenting  to  a  judgment,  and  specifying  the  amoant,  and  under- 
taking to  state  the  subject  matter  of  the  indebtedness,  a  judgment  en- 
tered on  such  statement  is  a  judgment  by  confession.  Bond  v.  Daven- 
port, 44,  Gal.  482.  A  statement  for  judgment  by  confession  on  a 
promissory  note,  should  state  fully  the  facts  out  of  which  the  indebted- 
ness for  which  the  note  was  given,  arose.  It  is  not  sufficient  in  such 
statement  to  say  that  the  promissory  note  ^as  given  for  money  due  the 
plaintiff  from  the  defendant.    Bond  v.  Davenport,  44  Gal.  482. 

1 159.  Forcible  Entry.-  The  forcible  entry  statute  now  in  force, 
(Stat.  1865-6,  p.  768),  was  evidently  drawn  to  avoid  nice  distinctions 
as  to  the  amount  of  force  necessary  to  constitute  an  entry  a  forcible  one 
within  its  intent.  Gray  v.  GoUins,  42  Gal.  153.  Entry  on  the  actual 
occupancy  of  another  in  possession  of  part  of  the  public  domain  when 
not  justified.  Baudall  v.  Falkner,  41  Gal.  242.  If  during  A.'s  tem- 
porary absence,  6.  enters  into  possession  of  his  premises  and  refuses  to 
leave  on  demand,  and  resists  A.'s  re-eutry,  by  threats  and  exhibition  of 
force,  and  A.,  without  relaxing  his  efforts  to  regain  possession,  finally 
succeeds  in  doing  so,  then  B.  will  not  acquire  such  a  peaceable  posses- 
sion as  will  enable  him  to  evict  A.  Bowers  v.  Gherokee  Bob,  45  Gal. 
495.  A  sufficient  enclosure  is  of  itself  actual  possession  of  land,  with- 
out a  residence  upon  it,  cultivation  or  other  act  of  dominion.  Gonroy 
V.  Duane,  45  Gal.  597.  A  natural  barrier  renders  a  fence  unneceft- 
sary.    Id. 

1 1 59-  A  lease  of  land  with  a  reservation  in  it  that  the  lessor  may, 
during  the  term  of  the  lease,  occupy  any  part  or  all  of  the  demised 
premises,  does  not  prevent  the  lessor  from  maintaining  forcible  entzy, 
and  detainer  against  a  stranger  to  the  lease  for  a  forcible  entry,  if  the 
lessor,  notwithstanding  the  lease,  continues  to  occupy  the  same. 
Bowers  v.  Gherokee  Bob,  45  Gal.  495.  One  who  has  title  and  present 
right  of  entry,  is  not  guilty  of  an  unlawful  entry  into  a  building,  if  he 
enters  peaceably  and  in  good  faith.  Powell  v.  Lane,  45  Cal.  677.  He 
is  not  guilty  of  a  forcible  entry  into  a  building,  if  he  enters  in  the  ab- 
sence of  the  occupant,  and  quietly  and  peaceably  ren^oves  the  oc- 
cupant's furniture.  Id.  Where  a  large  number  of  men  were  employed 
to  take  possession  of  premises  in  the  possession  of  another,  though  he 
had  no  house  on  them,  and  was  not  personally  present,  and  they  en- 
tered hurriedly  at  daylight;  tore  down  one  fence,  and  put  up  another 
and  a  shanty,  and  fired  off  a  pistol  shot  to  celebrate  its  completion  ; 
Held,  that  there  were  sufficient  "  circumstances  of  terror"  to  make  the 
entry  a  forcible  one.    Gray  v.  GoUins,  42  Cal.  153. 

Action  for. — In  order  to  maintain  an  action  lor  a  forcible  entry,  or 
forcible  detainer,  the  plaintiff  must  prove  that,  at  the  time  of  the  ouster 
complained  of,  he  was  in  the  actual  and  peaceable  possession  of  the 
demanded  premises.  A  constructive  and  scrambling  possession  is  not 
sufficient.    Gonny  v.  Duane,  45  Gal.  597.    What  constitutes  an  "  oe- 
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capant"  and  peaceable  possession.  Shelby  v.  Houston,  88  Cal.  410; 
affirmed,  Wilson  v.  Shackelford,  41  Cal.  630.  Possession  of  premises 
ander  the  Act,  may  be  had  without  actual  presence.  Id.  In  a  forcible 
entry  case,  where  the  property  was  a  city  lot,  and  it  appeared  that 
plaintiff  built  a  substantial  fence,  which,  with  the  house  and  fence  of  a 
neighbor  on  one  side,  made  a  complete  enclosure,  and  planted  two 
dozen  ornamental  trees  along  two  sides  of  it ;  and  that  this  state  of 
things  continued  two  months,  when  defendants  entered;  Held,  that  the 
plaintiff  was  in  the  peaceable  and  actual  possession  of  the  lot,  within 
the  meaning  of  the  forcible  entry  law,  without  residing  or  having  a 
house  upon  it.  Gray  v.  Collins,  42  Cal.  152.  If  the  occupation  of  the 
plaintiff  was  acquired  and  maintained  with  threats  and  force,  as  against 
third  persons  not  in  privity  with  the  defendants,  it  affords  no  justifica- 
tion to  the  defendants  for  invading  the  premises ;  for,  as  against  the 
defendants,  the  plaintiffs'  occupation  was  x>^Aceable  and  actual. 
Bowers  v.  Cherokee  Bob,  45  Cal.  495.  Evidence  in  action,  see  gen- 
erally: Bowers  V.  Cherokee  Bob,  45  Cal.  495. 

Unlawful  Dktaimsb, — One  who  goes  upon  the  land  several  weeks 
after  the  alleged  ouster  and  forcible  detainer,  simply  as  an  employee 
of  the  parties  who  ousted  the  plaintiffs,  and  has  no  other  connection 
with  the  transaction,  is  not  guilty  of  an  unlawful  entry  and  forcible 
detainer.  Conroy  v.  Duane,  45  Cal  597.  If  the  entry  was  unlawful 
and  the  detainer  forcible,  the  defendant  is  guilty  of  a  forcible  detainer 
whether  he  originally  obtained  possession  peaceably  or  otherwise.  Id. 
It  is  also  necessary  to  prove  that  the  defendant  made  a  forcible  entry, 
or  forcibly  detained  the  premises  from  the  plaintiff.    Id. 

« 

1 1 60-  Verdict  in  unlawful  entry  and  forcible  detainer.  Cotiroy  v. 
Duane,  45  Cal.  597. 

1161.     A  tenant  of  real  property,  for  a  term  less  than  unlawful 
life,  is  guilty  of  an  unlawful  detainer:  defined. 

1.  Where  he  continues  in  possession  in  person,  or  by 
sub-tenants,  of  the  property,  or  of«any  part  thereof, 
after  the  expiration  of  the  term  for  which  it  is  let  to 
him,  without  permission  of  his  landlord;  but,  in  a  case 
of  a  tenancy  at  will,  it  must  first  be  terminated  by  no- 
tice, as  prescribed  in  the  Civil  Code; 

2.  Where  he  continues  in  possession  in  person,  or  by 
snb-tenants,  without  the  permission  of  his  landlord, 
after  default  in  the  payment  of  rent,  pursuant  to 
the  lease  or  agreement  under  which  the  property  is 
held,  and  three  days  notice  in  writing,  requiring  its 
payment,  stating  the  amount  which  is  due,  or  posses- 
sion of   the  property,   shall  have  been  seized  upon 
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him,  and  if  there  be  a  sub-tenant  in  actual  occupation 
of  the  premises,  also  upon  such  sub-tenant.  Such  no- 
tice may  be  served  at  any  time  within  one  year  after  the 
rent  becomes  due; 

3.     Where  he  continues  in  possession  m  person,  or 
by  sub-tenants,  after  a  neglect  or  iailure  to  perform 
other  conditions  or  covenants  of  the  lease  or  agreement 
under  which  the  property  is  held,  than  the  one  for  pay- 
ment of  rent,  and-.thxee  days  notice,  in  writing,  requir- 
ing the  perforoQ^ilce  of  such  conditions  or  covenants, 
or  .the  '.ptSs^ed&ion   of  the  property,   shall  have  been 
•^^^fCd^Upon  him,  and  if  there  be  a  subtenant  in  actual 
occupation  of  the  premises,  also  upon  such  sub-tenant. 
Within  three  days  after  the  service  of  the  notice,  the 
tenant,  or  any  sub-tenant  in  actual  occupation  of  the 
premises,  or  any  mortgagee  of  the  term,  or  other  per- 
son  interested  in   its  continuance,  may  perform  the 
conditions  or  covenants  of  the  lease,  or  pay  the  stipula- 
ted rent,  as  the  case  may  be,  and  thereby  save  the  lease 
from  forfeiture.      A  tenant  may  take  proceedings  simi- 
lar to  those  prescribed  in  this  Chapter,  to  obtain  pos- 
session of  premises  let  to  an  undertenant,  in  case  of  his 
unlawful  detention  of  the  premises  underlet  to  him. 

In  an  action  of  unlawful  detainer,  against  a  tenant  for  holding  over, 
the  mere  fact  that  the  tenant  has  been  in  the  quiet  and  peaceable  pos- 
session of  the  premises,  for  one  year  before  the  commencement  of  the 
suit,  will  not  defeat  the  action.  Johnson  v.  Gheby,  43  Gal.  300.  If  a 
tenant  fails  to  pay  rent  when  it  falls  due,  and  for  three  days  after  a  de- 
mand thereof,  and  for  possession  of  premises  by  the  landlord,  his  sub- 
sequent tender  thereof,  with  interest  and  costs,  is  no  defense  in  an  ac- 
tion of  unlawful  detainer.  Roussel  v.  Kelly,  41  Gal.  360.  Deed  for 
what  purpose  admissible  in  evidence.  Gonroy  v.  Duane,  46  Gal.  697. 
Evidence  generally.  See  Id.  and  Johnson  v.  Gheby,  43  Gal.  300.  One 
who  enters  peaceably  and  in  good  faith,  under  a  claim  of  title,  is  not 
liable  for  an  unlawful  detainer,  even  if  he  resists  the  entry  of  the  prior 
possessor.    Gonroy  v.  Duane,  46  Gal.  697. 

Action  fob  Unlawful  Dbtainbb.  —  If  a  person  enters  unlawfully 
upon  land  in  the  possession  of  another,  during  his  absence,  and  upon 
demand  being  made  refuses  to  restore  the  possession,  he  may  be  pro- 
ceeded against  in  an  action  of  unlawful  detainer.  Bandali  v.  Falkner, 
41  Gal.  242. 
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1162.    The  notices  required  by  the  preceding /Section  ^^^^^ 
may  be  served,  either : 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and 
from  his  usual  place  of  business,  by  leaving  a  copy  with 
some  person  of  suitable  age  and  discretion  at  either 
place,  and  sending  a  copy  through  the  mail  addressed 
to  the  tenant,  at  his  place  of  residence;  or, 

8.  If  such  place  of  residence  and  business  cannot 
be  ascertained,  or  a  person  of  suitable  age  or  discretion 
there  cannot  be  found,  then  by  affixing  a  copy  in  a  con- 
spicuous place  on  the  property,  and  also  delivering  a 
copy  to  a  person  there  residing,  if  such  person  can  be 
found;  and  also  sending  a  copy  through  the  mail  ad- 
dressed to  the  tenant  at  the  place  where  the  property  is 
situated.  Service  upon  a  sub-tenant  may  be  made  in 
the  same  manner. 

If  the  notice  to  a  tenant  at  will,  requiring  him  to  sarrender  the  prem- 
ises, describe  the  premises  with  sufficient  certainty,  so  that  the*  tenant 
is  not  misled  thereby,  it  is  sufficient,  even  though  there  are  misdates  in 
the  description.    King  y.  Connolly,  44  Gal.  236. 

1164.  No  person  other  than  the  tenant  of  the  premi-  partieii 
ses,  and  sub-tenant,  if  there  be  one,  in  the  actual  occu- 
pation of  the  premises,  need  be  made  parties  defendant 
in  the  proceeding,  nor  shall  any  proceeding  abate,  nor 
the  plaintiff  be  nonsuited  for  the  nonjoinder  of  any  per- 
sons who  might  have  been  made  parties  defendant;  but 
when  it  appears  that  any  of  the  parties  served  with  pro- 
cess or  appearing  in  the  proceeding  are  guilty  of  the  of* 
fense  charged,  judgment  must  be  rendered  against  him. 
In  case  a  married  woman  be  a  tenant  or  a  sub-tenant, 
her  coverture  shall  constitute  no  defense ;  but  in  case 
her  husband  be  not  joined,  or  unless  she  be  doing  busi- 
ness as  a  sole  trader,  an  execution  issued  upon  a  per- 
sonal judgment  against  her,  can  only  be  enforced  against 
property  on  the  premises  at  the  commencement  of  the 
action. 


103 


ggll66-1174 


Code  of  Civil  Procedube,  1873-4. 


Complaint, 
what  most 

k8t«t«. 


Summons 
to  Ipirae. 


Sammons, 
form,  and 
bervioe  of. 


.U66.  The  plaintiflf  must  file  with  the  Clerk  of  the 
County  Court  his  written  complaint,  setting  forth  there- 
in the  facts  on  which  he  seets  to  recover,  and  describe 
the  premises  with  reasonable  certainty,  and  may  set 
forth  therein  aily  circumstances  of  fraud,  force,  or  vio- 
lence which  may  have  accompanied  the  alleged  forcible 
entry,  or  forcible  or  unlawful  detainer,  and  claim  dam- 
ages therefor.  In  case  the  unlawful  detainer  charged 
be  after  default  in  the  payment  of  rent,  the  complaint 
must  state  the  amount  of  such  rent.  On  filing  the  com- 
plaint, the  Clerk  must  issue  a  summons  thereon,  return- 
able at  a  day  designated  therein,  which  shall  not  be  less 
than  three  days  nor  more  than  twelve  days  from  its  date. 

1167.  The  summons  must  state  the  parties  to  the 
proceeding,  the  Court  in  which  the  same  is  brought, 
the  nature  of  the  action,  in  concise  terms,  and  the 
relief  sought^  and*also  the  return  day,  and  must  notify 
the  defendant  to  appear  and  answer  within  the  time  des- 
ignated, or  that  the  relief  sought  will  be  taken  against 
him.  The  summons  piust  be  directed  to  the  defendant, 
and  be  served  at  least  two  days  before  the  return  day 
designated  therein,  and  must  be  served  and  returned  in 
the  same  manner  as  summons  in  civil  actions  is  served 
and  returned.  Upon  the  return  of  any  summons  issued 
under  this  section,  where  the  same  has  not,  for  any 
reason,  been  served,  the  plaintiff  may  have  an  alias 
summons  issued. 


Trial  by 
Jury. 


Verdict  and 
Judgment. 


1171.  Whenever  an  issue  of  facts  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury 
be  waived  as  in  other  cases.  The  jury  shall  be  formed 
in  the  same  manner  as  other  trial  juries  in  the  County 
Court. 

1174.  If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,  the  finding  of  the 
Court,  be  in  favor  of  the  plaintiff  and  against  the  de- 
fendant,  judgment  shall  be  totered  for  the  restitution 
of  the  premises ;  and  if  the  proceeding  be  for  an  un- 
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lawful  detainer  after  neglect  or  failure  to  perform  the 
conditions  or  covenants  of  the  lease  or  agreement  un- 
der which  the  property  is  held,  or  after  default  in  the 
pajment  of  rent,  the  judgment  shall  also  declare  the 
forfeiture  of  such  lease  or  agreement.  The  jury,  or  the 
Coort,  if  the  proceeding  be  tried  without  a  jury,  shall 
also  assess  the  damages  occasioned  to  the  plaintiff  by 
anj  forcible  entry,  or  by  any  forcible  or  unlawful  de- 
tainer, allegjsd  in  the  complaint,  and  prbved  on  the 
trial,  and  find  the  amount  of  any  rent  due,  if  the  alleged 
unlawful  detainer  be  after  default  in  the  payment  of 
rent,  and  the  judgment  shall  be  rendered  against  the 
defendant  guilty  of  the  forcible  entry,  or  forcible  or 
unlawful  detainer,  for  three  times  the  amount  of  the 
damages  thus  assessed,  and  of  the  rent  found  due. 
When  the  proceeding  is  for  an  unlawful  detainer  after 
default  in  the  payment  of  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its 
terms  expired,  execution  upon  the  judgment  shall  not 
be  issued  until  the  expiration  of  five  days  after  the 
entry  of  the  judgment,  within  wlych  time  the  tenant,  or 
any  sub-tenant,  or  any  mortgagee  of  the  term,  or  other 
party  interested  in  its  continuance,  may  pay  into  • 
Court,  for  the  landlord,  the  amount  found  due  as  rent, 
with  interest  thereon,  and  the  amount  of  the  damages 
fpond  by  the  jury  or  the  Court  for  the  unlawful  de- 
tainer, and  the  costs  of  the  proceeding,  and  thereupon 
the  judgment  shall  be  satisfied  and  the  tenant  be  re- 
stored to  his  estate;  but,  if  payment,  as  here  provided, 
be  not  made  within  the,  five  days,  the  judgment  may  be 
enforced  for  its  full  amount,  and  for  the  possession  of 
the  premises.  In  all  other  cases  the  judgment  may  be 
enforced  immediately. 

ins.     (N.  S.)    The  County  Court  may  relieve  a  ten-  Relief  or 
ant  against  a  forfeiture  of  a  lease,  and  restore  him  to  p1?^tioii*by 
his  former  estate,  in  cases  of  hardship,  where  applica-  how  m!?e. 
tion  for  such  relief  is  made  within  thirty  days  after  the 
forfeiture  is  declared  by  the  judgment  of  the  Court,  as 
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provided  in  section  eleven  hundred  and  seventy-four. 
The  application  may  be  made  by  a  tenant,  or  sub-tenant, 
or«a  mortgagee  of  the  term,  or  any  person  interested 
in  the  continuance  of  the  term.  It  must  be  made  upon 
petition,  setting  forth  the  facts  upon  which  the  relief  is 
sought,  and  be  verified  by  the  applicant.  Notice  of 
the  application,  with  a  copy  of  the  petition,  must  be 
served  on  the  plaintiff  in  the  judgment,  who  may  ap- 
pear and  contest  the  application.  In  no  case  shall  the 
application  be  granted  except  on  condition  that  full 
payment  of  rent  due,  or  full  performance  of  conditions 
or  covenants  stipulated,  so  far  as  the  same  is  practica- 
ble, is  made. 

1 1 80.    Title  tinder  later  sale  on  elder  lien  superior  to  title  under 
earlier  sale  on  junior  lien.    Littlefield  v.  Nichols,  42  Gal.  372. 

What  lAbor-  1188.  Every  person  performing  labor  upon,  or  fur- 
ton.^to..  nibbing  materials  to  be  used  in  the  construction,  altera- 
liens  upon,  tiou.  Or  repair  of  any  mining  claim,  building,  wharf, 
bridge,  ditch,  flume,  tunnel,  fence,  machinery,  railroad, 
wagon  road,  aqueduct  to  create  hydraulic  power,  or  any 
other  structure,  or  who  performs  labor  in  any  mining 
claim,  has  a  lien  upon  the  same  for  the  work  or  labor 
done  or  materials  furnished  by  each,  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner 
of  the  building  or  other  improvement,  or  his  agent ;  and 
de«med  every  contractor,  sub-contractor,  architect,  builder,  or 
other  person  having  charge  of  any  mining,  or  of  the 
construction,  alteration,  or  repair,  either  in  whole  or  in 
part,  of  any  building  or  other  improvement,  as  afore- 
said, shall  be  held  to  be  the  agent  of  the  owner,  for  the 
purposes  of  this  chapter.     (In  effect  May  29th,  1874.) 

The  Mechanics  Lien  Law  of  1868  not  unconstitutional.  Hicks  v. 
Murray,  43  Gal.  515.  Who  entiled  to  liens.  Barber  y.  Reynolds,  44  Ca). 
519.  If  the  owner  of  land,  or  any  one  claiming  an  interest  in  it,  knowingly 
permits  buildings  and  improvements  to  be  erected  on  it  without  giving 
notice  that  it  is  done  without  his  consent,  it  is  just  that  he  should  be  held 
to  have  acquiesced  therein  as  provided  in  section  four  of  the  Mechanics 
Lien  Law  (Stat.  1868,  589),  and  the  power  of  the  Legislature  to  enact 
that  provision  is  clear.    Fuqoay  v.  Stickney,  41  Gal.  583. 
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1  \S4t  ^  contractor  for  the  improTement  of  a  street,  does  uot  lose 
his  lien  on  Jots  fronting  on  the  same,  for  the  assessments  made  thereon, 
by  the  mere  lapse  of  two  years  before  the  entry  of  judgment,  from  the 
date  of  recording  the  assessment,  diagram  and  warrant,  provided  his 
action  to  enforce  the  lien  is  commenced  within  that  time.  Randolph 
▼.  Bayne,  44  Gal.  866. 

1185.  The  land  upon '^  which  any  building,  improve-  ^Jf*  ^^Jj*^' 
ment,  or  structure  is  constructed,  together  with  a  con-  £°JJJ*^/^* 
veuient  space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof, 
to  be  determined  by  the  Court  on  rendering  judgment, 
is  also  subject  to  the  lien,  if,  at  the  commencement  of 
the  work,  or  of  the  furnishing  of  the  materials  for  the 
same,  the  land  belonged  to  the  person  who  caused  said 
building,  improvement  or  structure  to  be  constructed, 
altered,  or  repaired,  but  if  such  person  owned  less  than 
a  fee  simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien. 

A  lien  for  work  or  material  cannot  l^  acquired  on  a  portion  of  a  rail- 
road, bat  must  be  filed  on  the  entire  road.  The  contractor  who  grades 
a  section  only  of  a  road,  cannot  file  a  lien  on  that  section  alone.  Cox 
T.  yf.  P.  B.  B.  Co.,  44  Gal.  18.  Where  an  insurance  company  loaned 
the  owner  of  a  lot  and  uncompleted  building,  money  for  the  purpose  of 
finishing  the  building,  and  took  from  him  a  deed  of  trust  conveying  the 
fee,  defeasable  on  the  payment  of  the  debt,  and  afterwards  knowingly 
permitted  the  building  to  go  on  without  giving  notice  that  it  would  not 
be  responsible  therefor;  Held,  that  the  interest  in  the  property  held  by 
the  insurance  company,  was  subject  to  mechanics'  liens,  for  work  done 
and  materials  furnished  after  the  making  of  the  trust  deed.  Fuquay  v. 
Stickney,  41  Gal.  583. 

1 1 86,  The  lien  of  a  judgment  rendered  after  labor  is  commenced, 
or  material  is  first  delivered,  is  postponed  to  the  lien  of  the  material 
man  or  laborer,  although  the  labor  is  completed,  and  the  last  of  the 
material  delivered  after  the  judgment  is  docketed .  Barber  v.  Beynolds, 
44  Gal.  519.  Day  when  mechanic's  lien  takes  effect — doctrine  of  rela- 
tion.   Barber  v.  Beynolds,  44  Gal.  519. 

1187.    Every  original  contractor,  within  sixty  days  ci»im  or 
after  the  completion  of  his  contract,  and  every  person,  fiiedin 
save  the  original  contractor,  claiming  the  benefit  of  this  offlo«. 
chapter,  must,  within  thirty  days  after  the  completion 
of  any  building,  improvement,  or  structure,  or  after  the 
completion  of  the  alteration  or  repair  thereof,  or  the 
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performance  of  any  labor  in  a  mining  claim,  file  for 
record  with  the  County  Recorder  of  the  county  in  which 
such  property,  or  some  part  thereof,  is  situated,  a  claim 
containing  a  statement  of  his  demand,  after  deducting 
all  just  credits  and  offsets,  with  the  name  of  the  owner 
or  reputed  owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed  or  to  whom  he  fur- 
nished the  material,  with  a  statement  of  the  terms,  time 
given,  and  conditions  of  his  contract,  and  also  a  de- 
scription of  the  property  to  be  charged  with  the  lien, 
sufficient  for  identification,  which  claim  must  be  verified 
by  the  oath  of  himself  or  of  some  other  person.  (In 
effect  May  29,  1874.) 

If  the  person  who  claims  a  mechanics'  lien  under  the  Act  of  1868, 
signs  the  verification  attached  to  the  claim,  this  is  a  sufficient  signing 
of  the  claim,  within  the  intent  of  the  Act.  Hicks  y.  Murray,  43  Gal. 
515.  It  is  material  that  the  claim,  for  the  benefit  of  the  lien,  shall 
state  the  name  of  the  owner,  or  reputed  owner,  of  the  premises.  Id. 
The  clause  requiring  the  person  filing  the  claim  to  state  therein  the 
name  of  the  person  by  whom  he  was  employed,  is  intended  to  require 
the  statement  of  a  mere  fact,  and  not  of  a  conclusion  of  law.  McDonald 
V.  Backus,  45  Gal.  262.  A  lien  for  labor  or  materials,  under  the  Iden 
Act  of  1862,  will  not  be  rejected  because  it  was  filed  in  the  Recorder's 
office  for  too  much,  unless  it  appears  that  it  was  a  willfully  false  claim. 
Barber  t.  Reynolds,  44  Gal.  519.  Neither  the  contractor,  nor  sub-con- 
tractor, can  file  successiye  liens  for  work  done  on  an  entire  contract. 
But  one  lien  can  be  acquired,  and  that  must  be  filed  within  the  time 
specified  in  the  statute,  after  the  completion  of  the  work.  Gox  y.  W. 
P.  R.  B.  Go.,  44  Gal.  18.  If  the  claim,  as  filed,  states  the  name  of  the 
person  by  whom  he  was  employed,  and  it  turns  out  that  such  person 
was  a  member  of  a  firm,  and  empl6yed  him  in  behalf  of  the  firm,  the 
mechanic,  in  an  action  to  enforce  the  lien,  may,  and  should,  make  all 
the  members  of  the  firm  defendants,  notwithstanding  that  the  name 
only  of  the  one  by  whom  he  was  employed  appears  in  the  claim  filed 
with  the  Recorder.     Hicks  v.  Murray,  43  Gal.  515. 

Improve.  1192.     (N.  S.)    Evcij  buUding  or  other  improvement 

to^^oon^"^  mentioned  in  §1183  of  this  Code,  constrncted  npon 
rSSSlce  **  any  lands  with  the  knowledge  of  the  owner,  or  the  per- 
son having  or  claiming  any  interest  therein,  shall  be 
held  to  have  been  constructed  at  the  instance  of  snob 
owner  or  person  having  or  claiming  any  interest  there- 
in, and  the  interest  owned  or  claimed  shall  be  subject 
to  any  lien  filed  in  accordance  with  the  provisions  of 
108 


of  own«r. 


Code  of  Ciyil  Procedure,  1873-4.  §g  1192-1194 

this  chapter,  unless  such  owner  or  person  having  or 
claiming  an  interest  therein  shall,  within  three  days 
after  he  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  not  be  fy^S**** 
responsible  for  the  sume,  by  posting  a  notice  in  writing  "•^"y- 
to  the  effect,  in  some  conspicuous  place  upon  said  land, 
or  upon  the  building  or  other  improvement  situated 
thereon.     (In  effect  May  29,  1874.) 

1198.     (N.  S.)    The  contractor  shall  be  entitled  to  MeMun  of 
recover  upon  a  lien  filed  by  him,  only  such  amount  as  contractor, 

*  .  J  '  J  ^  protection 

may  be  due  to  him  according  to  the  terms  of  his  con-  of  owners 
tract,  after  deducting  all  claims  of  other  parties  for  work 
done  and  materials  furnished,  as  aforesaid;  and  in  all 
cases  where  a  lien  shall  be  filed,  under' this  chapter,  for 
work  done  or  materials  furnished  to  any  contractor,  he 
shall  defend  any  action  brought  thereupon  at  his  own 
expense;  and  during  the  pendency  of  such  action,  the 
owner  may  withhold  from  the  contractor  the  amount  of 
money  for  which  lien  is  filed;  and  in  case  of  judgment 
against  the  owner  or  his  property,  upon  the  lien,  the 
said  owner  shall  be  entitled  to  deduct  from  any  amount 
due  or  to  become  due  by  him  to  the  contractor  the 
amount  of  such  judgment  and  costs,  and  if  the  amount 
of  such  judgment  and  costs  shall  exceed  the  amount 
due  by  him  to  the  contractor,  or  if  the  owner  shall 
have  settled  with  the  contractor  in  full,  he  shall  be 
entitled  to  recover  back  from  the  contractor  any 
amount  so  paid  by  him,  the  said  owner,  in  excess  of  the 
contract  price,  and  for  which  the  contractor  was  origin- 
ally the  party  liable.     [In  effect  May  29th,  1874.] 

1194.  In  every  case  in  which  different  liens  are  as-  court  to 
sorted  against  any  property,  the  Court  in  the  judgment  oruen*'*'* 
must  declare  the  rank  of  each  lien,  or  class  of  liens, 
which  shall  be  in  the  following  order,  viz:  First. 
All  persons  other  than  the  original  contractors  and 
sab -contractors.  Second.  The  sub-contractors.  Third. 
The  original  contractors.    And  the  proceeds  of  the  sale 
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of  the  property  must  be  applied  to  each  lien,  or  class 
of  liens,  in  the  order  of  its  rank,  and  whenever,  on  the 
sale  of  the  property  subject  to  the  lien,  there  is  a  de- 
ficiency of  proceeds,  judgment  may  be  docketed  for  the 
deficiency  in  like  manner,  and  with  like  effect  as  in 
actions  for  the  foreclosure  of  mortgages.  (In  effect 
May  29,  1874.) 

Old  §§1192,  1194,  and  1195  combined. 

1195.  Any  number  of  persons  claiming  liens  may 
join  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  Court  may  consolidate  them.  The 
Court  may  also  allow,  as  part  of  the  costs,  the  moneys 
paid  for  filing  and  recording  the  lien,  and  reasonable 
attorney's  fee  in  the  District  and  Supreme  Courts.  (In 
effect  May  29,  1874.) 

Old  §§1193  and  1196  combined. 

1106.  (N.  S.)  Whenever  materials  shall  have  been 
furnished  for  use  in  the  construction,  alteration,  or  re- 
pair of  any  building  or  other  improvement,  such  ma- 
terials shall  not  be  subject  to  attachment,  execution,  or 
other  legal  process,  to  enforce  any  debt  due  by  the 
purchaser  of  such  materials,  except  a  debt  due  for  the 
purchase  money  thereof,  so  long  as  in  good  faith  the 
same  are  about  to  be  applied  to  the  construction,  alter- 
ation, or  repair  of  such  building,  mining  claim,  or  other 
improvement.     (In  effect  May  :i9,  1874.) 

The  several  parties  who  furnish  materials  for,  or  perform  labor  on  a 
building,  constructed  without  any  contract  in  writing  for  building  the 
same,  may  unite  in  an  action  to  enforce  their  several  liens.  Barber  ▼. 
Reynolds,  44  Gal.  519. 


lAen  not  to 


ttcHnn. 


1197.     Nothing  contained  in  this  chapter  shall  be 

to  j)eraonAi  coustrucd  to  impair  or  affect  the  right  of  any  person  to 

whom  any  debt  may  be  due  for  work  done,  or  materials 

furnished  to  maintain  a  personal  action  to  recover  such 

debt  against  the  person  liable  therefor . 

In  a  judgment  enforcing  a  mechanics'  lien,  a  personal  judgment 
cannot  be  rendered  against  those  defendants  against  whom  no  personal 
claim  is  established.    Barber  v.  Beynolds,  44  Cal.  519. 
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1204.  In  all  assignments  of  property,  made  by  any  Sj^*J,5f'" 
person  to  trustees  or  assignees,  on  account  of  the  ina-  fS«^whe?* 
bility  of  the  person,  at  the  time  of  the  assignment,  to  "JlS'of 
pay  his  debts,   or  in  proceedings  in  insolvency,  the  gJ^JSS? 
wages  of  the  miners^   mechanics,  salesmen,  servants, 

clerks,  or  laborers  employed  by  such  person,  to  the 
amount  of  one  hundred  dollars  each,  and  for  services 
rendered  within  sixty  days  previously,  are  preferred 
claims,  and  must  be  paid  by  such  trustees  or  assignees 
before  any  other  creditor  or  creditors  of  the  assignor. 

1205.  In  case  of  the  death  of  any  employer,  the  J^^ 
wages  of  each  miner,  mechanic,  salesman,  clerk,  ser-  ««*»*«• 
vant,  and  laborer,  for  services  rendered  within  the  sixty 
days  next  preceding  the  death  of  the  employer,  not  ex- 
ceeding one  hundred  dollars,  rank  in  priority  next  after 

the  funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate, 
and  the  allowance  to  the  widow  and  infant  children,  and 
must  be  paid  before  other  claims  against  the  estate  of 
the  deceased  person. 


I 
I 

1206.     In  cases  of  executions,  attachments,  and  writs  B»me.  Jn 

I  '  '  cases  of 

I  of  a  similar  nature,  issued  against  any  person,  except  ®J5[^^^p*j,. 

I  for  claims  for  labor  done,  any  miners,  mechanics,  sales-  ment-. 

men,  servants,  clerks,  and  laborers,  who  have  claims 
against  the  defendant  for  labor  done,  may  give  notice 
of  their  claims,  and  the  amount  thereof,  sworn  to  by 
the  person  making  the  claim,  to  the  creditor  and  the 
officer  executing  either  of  such  writs,  at  any  time  before 
the  actual  sale  of  property  levied  on  ;  and,  unless  such 
claim  is  disputed  by  the  debtor  or  a  creditor,  such  offi- 
cer must  pay  to  such  person,  out  of  the  proceeds  of  the 
sale,  the  amount  each  is  entitled  to  receive  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy 
of  the  writ,  not  exceeding  one  hundred  dollars.  If  any 
or  all  of  the  claims  so  presented,  and  claiming  prefer- 
ence under  this  section,  are  disputed  by  either  the 
debtor  or  a  creditor,  the  person  presenting  the  same 
must  commence  an  action  within  ten  days  for  the  recov- 
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erj  {hereof,  and  must  prosecaie  his  aotion  with  due 
diligence,  or  be  forever  barred  from  any  claim  of  pri- 
ority of  payment  thereof ;  and  the  officer  shall  retain 
possession  of  so  much  of  the  proceeds  of  the  sale  as 
may  be  necessary  to  satisfy  such  claim  until  the  deter- 
mination of  such  action ;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the 
costs  taxable  therein  shall  likewise  be  a  preferred  claim, 
with  the  same  rank  as  the  original  claim. 

1 209.  A  haBbdnd  who  liyes  separate  from  his  wife,  and  has  been 
adjudged  by  a  Court  of  Equity  to  pay  her  a  certain  sum  monthly  for 
her  support  and  that  of  her  infant  child,  is  not  guilty  of  contempt  for 
not  paying  the  sum  if  he  is  unable  to  pay  it,  and  has  not  voluntarily 
created  the  disability  for  the  purpose  of  avoiding  the  payment.  Cral- 
land  V.  Galland,  44  Gal.  475. 

12 10-  Under  the  act  of  1872,  for  the  punishment  of  contempt 
and  trespass,  it  is  essential  that  the  person  accused  be  one  who  has 
been  ejected  or  dispossessed,  as  provided  in  the  act.  Batchelder  v. 
Moore,  42  Gal.  415. 

1211.  When  the  alleged  contempt  is  not  committed  in  presence  of 
the  Gourt,  an  affidavit  of  the  facts  constituting  the  contempt  must  be 
presented  in  order  to  set  the  power  of  the  Gourt  in  motion.  If  the  affi* 
davit  be  defective  in  stating  the  facts,  it  is  equivalent  to  the  utter 
absence  of  an  affidavit.  Batchelder  v.  Moore,  42  Gal.  4L5.  The 
statute  of  the  State  in  relation  to  contempt,  is  a  limitation  upon  the 
power  formerly  eiercised  by  Gourts  to  punish  for  contempt.  Galland 
V.  Galland,  44  Gal.  475. 

1222-  The  question  whether  an  appeal  lies  from  an  order  made 
after  final  judgment,  adjudging  a  judgment  debtor  guilty  of  contempt 
for  not  applying  his  property  on  the  execution,  not  decided.  Briggs  v. 
McGuUough,  36  Gal.  542.  An  order  of  Court,  adjudging  a  party  guilty 
of  a  contempt  is  not  appealable.    Aram  v.  Shallenberger,  42  Gal.  277. 

1 227-  The  ownership  of  property  is  not  essential  to  the  existence 
of  a  corporation,  nor  is  a  corporation  dissolved  by  the  sale  of  its  pro- 
perty. Sullivan  v.  Triunfo  M.  Co.,  39  Cal.  459.  The  Court  cannot 
treat  a  corporation  as  already  dissolved,  because  its  condition  or  busi- 
ness arrangements  are  such  that  it  will  be  necessary  or  proper  for  it  lo 
institute  proceedings  for  its  dissolution.  Sullivan  v.  Triunfo  M.  Co., 
39  Cal.  459. 
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1^7.  The  Act  of  April  Ist,  1870,  empowering  the  city  of  Stockton 
to  aid  in  the  conBtrnction  of  the  Stockton  and  Yisalia  railroad,  declared 
oonstitntioual.  S.  &  Y.  B.  B.  Co.  y.  Stockton,  41  Gal.  147.  And,  as 
fostering  a  public  nee,  may  be  extended  to  the  constmction  of  a  rail- 
load,  by  means  of  the  power  of  eminent  domain.  S.  &  V.  B.  B.  Go.  t. 
Stockton,  41  Gal.  147.  See  generally:  Particularity  of  notice  on  altera- 
tion of  road.  Potter  t.  Ames,  43  Gal.  75.  Ghanging  grade  of  streets 
in  San  Francisco;  control  by  Supervisors  oyer  proceedings;  report  of 
Commissioners.    People  y.  San  Francisco,  43  Gal.  91. 

1238.      Subject  to  the  provisions  of  this  Title,  the  Eminent 

.  *  ^  domain  isftjr 

right  of  eminent  domain  may  be  exercised  in  behalf  of  j!*  ?**J^- 
the  following  public  uses:  ^£5^**' 

1.  Fortifications,  magazines,  arsenals,  navj  yards,  ' 
navy  and  arm^'stations,  light  houses,  range  and  beacon 
lights,  coast  surveys,  and  all  other  public  uses  author- 
ized by  the  Government  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the 
State,  and  all  other  public  uses  authorized  by  the  Legis- 
latai*e  of  this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town  or  school  districts,  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of 
the  inhabitants  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town;  or  for  draining  any 
county,  incorporated  city,  or  city  and  county,  village  or 
town;  raising  the  banks  of  streams,  removing  obstruc- 
tions therefrom,  and  widening,  deepening  or  straight- 
ening their  channels;  roads,  streets  and  alleys,  and  all 
other  public  uses  for  the  benefit  of  any  county,  incor- 
porated city,  or  city  and  county,  village  or  town,  or  the 
inhabitants  thereof,  which  may  be  authorized  by  the 
Legislature;  but  the  mode  of  apportioning  and  collect- 
ing the  costs  of  such  improvements,  shall  be  such  as 
may  be  provided  in  the  statutes  by  which  the  same  may 
be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries, 
bridges,  toll  roads,  by-roads,  plank  and  turnpike  roads, 
steam  and  horse  railroads;  canals,  ditches,  flumes, 
aqueducts  and  pipes,  for  public  transportation,  supply- 
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ing  mines  and  farming  neighborhoods  with  water,  and 
draining  and  reclaiming  lands,  and  for  floating  logs  and 
lumber  on  streams  not  navigable. 

5.  Boads,  tunnels,  ditches,  flumes,  pipes  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also,  an  occupancy  in  common  by 
the  owners  or  possessors  of  different  mines  of  any  place 
for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  their  several  mines; 

6.  By-roads  leading  from  highways  to  residences 
and  farms; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and 
county,  or  of  any  village  or  town,  whether  incorporated 
or  unincorporated,  or  of  any  settlement  consisting  of 
not  less  than  ten  families,  or  of  any  public  buildings 
belonging  to  the  State,  or  to  any  college  or  university. 

The  Legislature  did  not  intend  by  the  Act  of  January  3l8t,  1870, 
relative  to  the  opening  of  streets  in  Oakland,  to  authorize  the  City 
Council  to  proceed  to  open,  extend,  straighten,  or  widen  any  street,  ex- 
cept in  cases  where  the  Council  were  satisfied  that  the  benefits  to  lands 
affected  thereby,  and  to  be  assessed  therefor,  would  exceed  the  damages 
to  private  property,  necessarily  occasioned,  and  the  expenses  of  the 
proceeding  and  work.  Jacobus  v.  Oakland,  42  Cal.  21.  Duty  of  com- 
missioners appointed  under  the  Act.  Id.  A  Boadmaster  has  no  right  to 
open  a  public  highway  over  private  land,  until  all  the  provisions  of  the 
statute,  under  which  he  is  proceeding,  have  been  strictly  complied  with. 
Murphy  v.  DeGroot,  44  Cal.  51. 

Bsutes  and      1289.     The  following  is  a  classification  of  the  estates 
jeS?to  wn.  and  rights  in  lands  subject  to  be  taken  for  public  use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or 
for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of 
debris  or  tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands, 
and  the  right  to  take  therefrom  such  earth,  gravel, 
stones,  trees,  and  timber  as  may  be  necessary  for  some 
public  use. 
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The  condemnation  of  land  in  a  street  for  the  use  of  a  railroad  com- 
pany, to  enable  it  to  lay  and  operate  its  track,  gives  it  no  title  to  the 
land  condemned,  nor  any  interest  in  it,  except  a  mere  easement  in  com- 
mon  with  the  general  public.    S.  P.  B.  R.  Go.  t.  Heed,  41  Gal.  256. 

1241.  Public  Usi.—'The  mere  fact  that  a  railroad  is  owned  and 
operated  by  a  private  corporation  and  for  private  profit,  does  not  pre- 
vent it  from  being  also  of  "public  use."  S.  &  V.  R.  R.  v.  Stockton, 
i\  Cal.  147.  That  railroads  concern  the  public  interest  as  a  matter  of 
legal  judgment,  and  that  legislative  action  to  that  effect  is  not  open  to 
review  by  the  judicial  department.  N.  V.  R.  R.  Go.  v.  Napa  Go.,  30 
Cal.  437,  cited :  S.  &  V.  E.  R.  Go.  v.  Stockton,  41  Gal.  147. 

Steps  to  bb  Taxjbm.  —It  is  competent  for  the  Legislature  to  prescribe 
the  several  steps  to  be  pursued  in  the  assertion  of  a  right  to  compensa- 
tion for  land  appropriated  for  public  use ;  but  the  prescribed  procedure 
must  not  destroy  or  substantially  impair  the  right  itself.  Potter  v. 
Ames,  43  Gal.  75. 

1244.    The  complaint  must  contain:  ^^  com- 

1.  The  name  of  the  corporation,  association,  com-  ftocSntwito. 
mission,  or  person  in  charge  of  the  public  use  for  which 

the  property  is  sought,  who  must  be  styled  plaintiffs; 

2.  The  names  of  all  owners  and  claimants  of  the 
property,  if  known,  or  a  statement  that  they  are  un- 
known, who  must  be  styled  defendants ; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must 
show  the  location,  general  route,  and  termini,  and  must 
be  accompanied  with  surveys  and  maps  thereof ; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or 

"^  only  a  part  of  an  entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the 
same  public  use,  may  be  included  in  the  same  or 
separate  proceedings,  at  the  option  of  the  plaintiff,  but 
the  Court  may  consolidate  or  separate  them,  to  suit  the 
convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behalf  of 
a  settlement,  or  of  an  unincorporated  village  or  town, 
the  County  Judge  alone  must  be  named  as  plaintiff. 
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1 247*  I^  commiBsioners  appointed  to  assess  damages  and  benefits, 
in  an  application  to  condemn  land  for  a  railroad,  asse.<«8  the  cost  of 
fencing  separately  from  iht«  estimate  of  damages  to  land  not  taken, 
there  is  no  substantial  error,  although  the  directions  of  the  statute  are 
not  technically  complied  with ;  and,  in  such  cases,  the  Court  may  enter 
judgment  for  the  value  of  the  land  taken  and  the  cost  of  fencing,  and 
the  excess  of  damages  over  benefits  to  land  not  taken,  if  there  are  any. 
C.  P.  R.  R.  Co.  V.  Frisbie,  41  Cal.  356. 

1 248*  The  Legislature  did  not  intend  that  the  aggregate  damages 
to  private  property,  including  the  value  of  land  taken  for  the  street, 
and  the  expenses  of  the  commissioners  should  be  paid  for  in  money, 
by  assessment  upon  the  several  parcels  of  land  benefited  by  the  pro- 
posed improvement,  in  proportion  to  the  benefits  to  accrue  to  each. 
Jacobus  V.  Oakland,  42  Cal.  21.  If  the  commissioners,  in  a  case  where 
the  damages  exceed  the  benefits  to  land  not  taken,  assess  the  value  of 
the  land  taken,  and  then  the  gross  amount  of  damages  to  laud  not 
taken,  over  the  benefits  to  land  not  taken,  it  is  a  substantial  compliance 
with  the  statute  requiring  them  to  ascertain  and  assess  the  damages  to 
land  not  taken,  and  the  benefits  to  land  not  taken.  0.  P.  B.  B.  Co.  ▼. 
Frisbie,  41  Cal.  366. 

1252.  When  the  Act  for  condemning  land  for  a  public  highway 
requires  the  money  allowed  to  a  land  owner,  for  damages,  to  be  set 
apart  in  the  treasury,  by  the  Supervisors,  for  the  owner,  the  laud  is  not 
taken  for  public  use  until  it  is  so  set  apart ;  and  an  order  of  the  Super- 
visors awarding  the  damages  allowed,  payable  from  the  current  expense 
fund  of  the  County,  is  nut  a  taking  of  the  land  for  public  use,  and  a 
tender  to  the  land  owner  of  the  damages  allowed,  made  after  such  or- 
der, is  of  no  avail.  Murphy  v.  De  Groot,  44  Cal.  51.  The  right  of  way 
over  private  lands  for  a  road  does  not  vest  in  the  public  until  the  land 
owner  has  been  paid  or  tendered  the  damages  awarded  or  adjudged  to 
him  for  the  land  taken.  The  recovery  by  the  land  owner  of  a  judg- 
ment for  his  damages  does  not  authorize  the  public  to  remove  his  fences 
and  open  the  road.    Brady  v.  Bronson,  45  Cal.  640. 


Annual 
return  to  b« 
made  to 
Becretaryof 
State. 


1279.  (N.  S.)  Each  County  Clerk  shall  annually,  in 
the  month  of  January,  make  a  return  to  the  office  of  the 
Secretary  of  State  of  all  changes  of  names  made  in  the 
County  Court  of  his  county  under  this  title;  such  return 
shall  show  the  date  of  the  decree  of  the  Court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  published  in  a  tabular  form  with  the  statutes  first 
published  thereafter.     (In  effect  May  12th,  1874.) 
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1 28 1 .  'I'he  enbject  matter  of  an  action  for  the  recorery  of  mining 
ground  on  public  land,  is  regarded  in  this  State  as  *'  a  qnesiion  of  title 
to  real  property  in  fee,"  and  therefore  cannot  be  submitted  to  arbitra- 
tion ;  and  if  so  submitted,  an  award  and  judgment  thereon  will,  on  mo- 
tion, be  vacated  and  set  aside.  Spencer  y.  Winselman,  42  Gal.  481 ; 
see,  generally,  Pieratt  v.  Kennedy,  43  Cal.  394. 

1 283-  The  statute  provides  only  for  entering  the  submission  to 
awards  as  a  rule  of  Court.  If  it  clearly  appears  that  the  parties  meant 
merely  that  the  award  and  not  the  submission  should  be  a  rule  of 
Court,  or  that  judgment  should  be  entered  upon  the  award,  the  Court 
has  no  jurisdiction.  Fairchild  v.  Doten,  42  Cal.  125.  The  clerk  of  the 
Court  must  be  authorized  by  the  stipulation  of  the  parties  to  an  arbi- 
tration, to  enter  in  his  register  of  actions  a  note  of  the  submission,  and 
he  must  make  the  entry  therein  ;  otherwise  there  is  no  jurisdiction  of 
the  Court  over  the  subject  matter  or  the  parties.  Pieratt  v.  Kennedy, 
43  Cal.  393.    See  generally:  Spencer  v.  Winselman,  42  Cal.  482. 

1386*  Proceedings  upon  award  are  special  in  character,  and  they 
mnst  be  in  substantial  compliance  with  the  statute,  or  the  judgment 
upon  the  award  will  not  be  valid.    Fairchild  v.  Doten,  42  Cal.  125. 

1289.  Judgment  on  an  award  appealable.  Fairchild  v.  Doten,  42 
Cal.  128. 

1200.    A  petition  for  the  probate  of  a  will  must  show :  oontenu  of 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents 
to  act,  or  renoynoes  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner ; 

4.  The  probable  value  and  character  of  the  property 
of  the  estate ; 

5.  The  name  of  the  person  for  whom  letters  testa- 
mentary are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdic- 
tional facts  actually  existing  shall  make  void  the  probate 
of  a  will. 

i  1304.    Copies  of  the  notice  of  the  time  appointed  for  Heira  and 

the  probate  of  the  will  must  be  addressed  to  the  heirs  Muton  to 
of  the  testator  resident  in  the  State,  at  their  places  of  bow. 
residence,  if  known  to  the  petitioner,  and  deposited  in 
the  post  office,  with   the   postage   thereon  prepaid,  at 
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proof  uf 
wiU. 


least  ten  d  ly.;  before  the  hearing.  If  their  places  of 
residence  be  not  known,  the  copies  of  notice  may  be 
addressed  to  them,  and  deposited  in  the  post  office  at 
the  county  seat  of  the  county  where  the  proceedings 
are  pending.  A  copy  of  the  same  notice  must  in  like 
manner  be  mailed  to  the  person  named  as  executor,  if 
he  be  not  the  petitioner ;  also,  to  any  person  named  as 
coexecutor  not  petitioning,  if  their  places  of  residence 
be  known.  Proof  of  mailing  the  copies  of  the  notice 
must  be  made  at  the  hearing.  Personal  service  of 
copies  of  the  notice  at  least  ten  days  before  the  day  of 
hearing  is  equivalent  to  mailing. 

See  generally:  Randolph  v.  Bayae,  44  Gal.  370. 

1306.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  hearing  may  have  been  postponed, 
the  Court,  unless  the  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  being  made,  the 
Court  must  hear  testimony  in  proof  of  the  will. 

Charging  administrator  with  interest.  Estate  of  McQueen,  44  Cal. 
588. 


Who  may 
appear  and 
contest '^vill. 


1307.  Any  person  interested  may  appear  and  contest 
the  will.  Devisees,  legatees,  or  heirs  of  aa  estate  may 
contest  the  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  the  Court,  for  that  pur- 
pose ;  but  a  contest  made  by  an  attorney  appointed  by 
the  Court  does  not  bar  a  contest  after  probate  by  the 
party  so  represented,  if  commenced  within  the  time  pro- 
vided in  Article  IV  of  this  chapter ;  nor  does  the  non- 
appointment  of  an  attorney  by  the  Court  of  itself 
invalidate  the  probate  of  a  will. 


Cltotion  to 
belBsned  to 
parties  in« 
terested. 


1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,  or  to  the  adminis- 
trators with  the  will  annexed,  and  to  all  the  legatees 
and  devisees  mentfoned  in  the  will,  and  heirs  residing 
in  the  State,  so  far  as  known  to  the  petitioner;  or  to 
their  guardians,  if  any  of  them  are  minors;  or  to  their 
personal  representatives,  if  any  of  them  are  dead;  re- 
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quiring  them  to  appear  before  the  Court  on  some  day 
of  a  regular  t^rm,  therein  specified,  to  show  cause  why 
ihe  probate  of  the  will  should  not  be  revoked. 

1333.    If  no  person,  within  one  year  after  the  probate  ^^*^q. 
of  a  will,  contest  the  same  or  the  validity  thereof,  the  ^^^'*'^ 
probate  of  the  will  is  couclusive;  saving  to  infants  and  JJ^d^pewJoB 
persons  of  unsound  mind,  a  like  period  of  one  year  ^JJ***"""^ 
after  their  respective  disabilities  are  removed. 

1340.     When  a  lost  will  is  established,  the  provisions  Jo  ^«  *'*'*}' 

'  *-  fled,  record- 

thereof  must  be  distinctly  stated  and  certified  by  the  Jf^g^^r^on 
Probate  Judge,  under  his  hand  and  the  seal  of  the  grated. 
Court,  and  the  certificate  must  be  filed  and  recorded  as 
other  wills  are  filed  and  recorded,  and  letters  testa- 
mentary or  of  administration,  with  the  will  annexed, 
must  be  issued  thereon,  in  the  same  manner  as  upon 
wills  produced  and  duly  proved.  The  testimony  must 
be  reduced  to  writing,  signed,  certified,  and  filed  as  in 
other  cases,  and  shall  have  the  same  effect  as  evidence, 
as  provided  in  section  thirteen  hundred  and  sixteen. 

1384.    When  such  petition  is  filed,  the  clerk  must,  in  when  peti- 
addition  to  the  notice  provided  in  section  thirteen  hun-  ciSuon  and 
dred  and  seventy-three,  issue  a  citation  to  the  adminis-  °°***^®' 
trator  to  appear  and  answer  the  same  at  the  time  ap- 
pointed for  tiie  hearing. 

1394.     Before  the  Probate  Judge  approves  any  bond  ojuticmand 
required  under  this  title,  and  after  its  approval,  he  may,  JJJJnJj^f 
of  his  own  motion,  or  upon  the  motion  of  any  person  JiflSeS 
interested  in  the  estate,  supported  by  affidavit  that  the  ^ditionai 
sureties,  or  some  one  or  more  of  them,  are  not  worth  as  "*^°*^*y- 
much  as  they  have  justified  to,  order  a  citation  to  issue, 
requiring  such  sureties  to  appear    before   him,   at  a 
designated  time  and  place,  to  be\£xamined  touching 
their  property  and  its  value;  and  the  Judge  must,  at 
the  same  time,  cause  a  notice  to  be  issued  to  the  execu- 
tor or  administrator,  requiring  his  appearanciB  on  the 
return  of  the  citation,  and  on  its  return  he  may  examine 
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the  sureties  and  such  witnesses  as  may  be  produced, 
touching  the  property  of  the  sureties  and  its  value;  and 
if  upon  such  examination  he  is  satisfied  that  the  bond 
is  insufficient,  he  must  require  sufficient  additional 
security. 

^y' be^te^  ^3^-  ^^^^  it  IS  expressly  provided  in  the  will  that 
wiJh^  no  bond  shall  be  required  of  the  executor,  letters  tes- 
tamentary may  issue,  and  sales  of  real  estate  be  made 
and  confirmed  without  any  bond,  unless  the  Court,  for 
good  cause,  require  one  to  be  executed;  but  the  execu- 
tor may  at  any  time  afterwards,  if  it  appear  from  any 
cause  necessary  or  proper,  be  required  to  file  a  bond,  as 
in  other  cases. 

Lubiiityon       1407.  (N.  S.)     The  liability  of  principal  and  sureties 
executor,      upou  the  boud  of  any  executor,  administrator,  or  guard- 
of  money,     ian,  is  iu  all  cases  to  pay  in  the  kind  of  money  or  cur- 
rency in  which  the  principal  is  legally  liable. 

1443-    ^ee  generally:  Estate  of  Simmons,  43  Cal.  549. 

1452*  Where  a  widow,  who  was  both  devisee  and  executrix,  mar- 
ried, and  Bhe  and  her  husband  then  deeded  the  land  devised;  IMd^  that 
though  the  marriage  may  have  operated  as  a  revocation  of  the  letteiv 
testamentary,  yet  there  was  an  unclosed  administration,  and  the 
grantee  was  not  entitled  to  possession.  Chapman  v.  HoUister,  42  ChI. 
462. 

Penalty  for  1460.  If  the  pcrson  SO  cited  refuses  to  appear  and 
SSSr'cital*  submit  to  an  examination,  or  to  answer  such  interroga- 
for"^^z.  tories  as  may  be  put  to  him,  touching  the  matter  of  the 
complaint,  the  Court  may,  by  warrant  for  that  purpose, 
commit  him  to  the  County  Jail,  there  to  remain  in 
close  custody  until  he  submits  to  the  order  of  the  Court, 
or  is  discharged  according  to  law.  If,  upon  such  ex- 
amination, it  appears  that  he  has  concealed,  embezzled, 
smuggled,  conveyed  away,  or  disposed  of  any  moneys, 
goods,  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge,  any  deeds,  conveyances, 
bonds,  contracts,  or  other  writings,  tending  to  disclose 
the  right,  title,  interest,  or  claim  of  the  decedent  to  any 
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real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,   the  Probate  Court  may  make  an  JJe?c^  to 
order  requiring  such  person  to  disclose  his  knowledge  ^^^^ 
thereof  to  the  executor  or  administrator,  find  may  com-  "*®°*- 
mit  him  to  the  County  Jail,  there  to  remain  until  the 
order  is  complied  with,  or  he  is  discharged  according  to 
law;  and  all  such  interrogatories  and  answers  must  be  in 
writing,  signed  by  the  party  examined,  and  filed  in  the 
Probate  Court,     The  order  for  such  disclosure,  made 
npon  such  examination,  is  prima  facie  evidence  of  the 
right  of  such  administrator  to  such  property  in  any  ac- 
tion brought  for  the  recovery  thereof;  and  anyjudg-  uabiein 
ment  recovered  therein  must  be  for  double  the  value  of  damages. 
the  property  as  assessed  by  the  Court  or  jury,  or  for 
return  of  the  property,  and  damages  in  addition  thereto, 
equal  to  the  value  of  such  property.     In  addition  to 
the  examination  of  the  party,  witnesses  may  be  pro- 
duced and  examined  on  either  side. 

1465-     See  generally:  Estate  of  Boland,  43  Cal.  642;  Estate  of 
Ballentine,  45  Gal.  698. 

1468.    When  property  is  set  apart  for  the  use  of  the  property  set 
family,  in  accordance  with  the  provisions  of  this  chap-  IpportionTa 
ter,  if  the  decedent  left  a  widow  or  surviving  husband,   aurrWOT 
and  no  minor  child,  such  property  is  the  property  of  the  SJen? 
widow  or  surviving  husband.     If  the  decedent  left  also 
a  minor  child  or  children,  the  one  half  of  such  property 
shall  belong  to  the  widow  or  surviving  husband,  and 
the  remainder  to  the  child,  or  in  equal  shares  to  the 
children,  if  there  be  more  than  one.     If  there  be  no 
widow  or  surviving  husband,  the  whole  belongs  to  the 
minor  child  or  children. 

See  generally:  Est.  of  Boland,  43  Gal.  642. 

1474.    If  the  homestead  selected  by  the  husband  and  Homestead 
wife,  or  either  of  them,  during  their  coverture,  and  re-  howT*°"' 
corded  while  both  were  living,  was  selected  from  the  ^^^' 
communitjr  property,  it  vests,  on  the  death  of  the  hus- 
band or  wife,  absolutely  in  the  survivor.     If  the  home- 
stead was  selected  from  the  separate  property  of  either 
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husband  or  wife,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Probate  Court  to  assign  it 
for  a  limited  period  to  the  family  of  the  decedent.  In 
either  case  it  is  not  subject  to  the  payment  of  any 
debt  or  liability  contracted  by  or  existing  against  the 
husband  and  wife,  or  either  of  them,  previous  to  or  at 
the  time  of  the  death  of  such  husband  or  wife,  except 
as  provided  in  the  Civil  Code. 

When,  after  the  death  of  the  husband,  the  premises  constituting  the 
family  residence  are  set  apart  by  the  Probate  Court  for  the  use  of  the 
widow  and  family,  they  cease  to  be  a  part  of  the  assets  of  the  estate, 
and  are  no  longer  subject  to  the  control  of  the  administrator  or  the 
Probate  Court.  Schadt  y.  Heppe,  45  Cal.  433.  The  Probate  Court, 
in  setting  apart  for  the  use  of  the  family  of  the  deceased  husband  or 
wife,  property  which  had  been  dedicated  as  a  homestead,  under  the 
Homestead  Act,  -does  not  change  or  transfer  the  title  ;  nor  does  it  ad- 
judicate the  qnestion  of  title.  Rich  v.  Tnbbs,  41  Cal.  84.  The  pur- 
pose and  effect  of  an  order  of  the  Probate  Court,  setting  apart  such 
homestead,  is,  that  the  property  be  relieved  from  administration,  and 
that  it  does  not  constitute  assets  of  the  estate  of  deceased.    Id. 

Selected  1475.    If  the  homestead  selected  and  recorded  prior 

and  record-  ^  * 

ed  home-     to  the  death  of  the  decedent  be  returned  in   the  in- 

Ftead  setoff 

^StSd°  ventory  appraised  at  not  exceeding  five  thousand  dol- 
lars in  value,  or  was  previously  appraised  as  provided  in 
the  Civil  Code,  and  such  appraised  value  did  not  ex- 
ceed that  sum,  the  Probate  Court  must,  by  order,  set 
it  off  to  the  persons  in  whom  title  is  vested  by  the  pre- 

liens  how  '  Ceding  section.  If  there  be  subsisting  liens  or  incum- 
brances on  the  homestead,  the  claims  secured  thereby 
must  be  presented  and  allowed  as  other  claims  against 
the  estate.  If  the  funds  of  the  estate  be  adequate  to 
pay  all  claims  allowed  against  the  estate,  the  claims  so 
secured  must  be  paid  out  of  such  funds.  If  the  funds 
of  the  estate  be  not  sufficient  for  that  purpose,  the 
claims  so  secured  shall  be  paid  proportionally  with 
other  claims  allowed,  and  the  liens  or  incumbrances  on 
the  homestead  shall  only  be  enforced  against  the  home- 
stead for  any  deficiency  remaining  after  such  payment. 

The  Probate  Court  must  set  apart,  for  the  use  of  the  widow,  or  minor 
child  or  children  of  the  deceased,  a  homestead,  if  an  application  is 
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made  therefor,  and  if  none  had  been  selerted  before  his  death.    The 

Coart  has  no  discretion  to  deny  the  application.    Estate  of  Ballentiue, 

45  Cal.  690.    If  there  has  been  no  homestead  created  daring  the  ex- . 

istence  of  the  commnnity,  by  a  compliance  with  the  Homestead  Act,  the 

widow  can  acquire  no  homestead  interest  in  the  property,  under  the 

provisions  of  the  Probate  Act,  until  an  order  of  the  Probate  Court,  or 

Jadge,  has  been  made,  setting  it  apart  to  her.    Estate  of  Boland,  43 

Cal.  641.    If  the  widow,  who  is  entitled  to  a  homestead,  again  marries 

before  an  order  of  the  Probate  Court  is  made,  setting  apart  such  home-  ^  9^% 

stead,  she  loses,  by  her  marriage,  the  right  to  such  homestead.     Id. 

If,  in  his  will,  the  testator  devises  to  his  wife  a  portion  of  his  property, 

provided  she  elects  to  accept  the  bequests,  in  lieu  of  what  the  law  may 

Bet  aside  to  her,  and  the  wife  accepts  the  devise,  she  and  her  grantees 

are  estopped  from  setting  up  title  to  a  homestead,  which  the  law  would  ^ 

hare  set  aside  to  her.    Etcheborne  v.  Auzerais,  45  Cal.  122. 

The  word  "  may  "  as  used  in  the  one  hundred  and  twenty-first  sec- 
tion of  the  act  concerning  the  estates  of  deceased  persons  is  to  be  con- 
strued as  *'  shall."    Estate  of  Ballentine,  45  Cal.  696.  ' 

1476.    If  the  homestead,  as  selected  and  recorded,   Appnkem 
be  returned  in  the  inventory  appraised  at  more  than  of  theorigi. 
five  thousand  dollars,  the  appraisers  must,  before  they  W  five 
make  their  return,  ascertain  and  appraise  the  value  of  doii»«  in 
the  homestead  at  the  time  the  same  was  selected,  and  homeiie;td. 
if  such  value  exceeded  five  thousand  dollars,  or  if  the  ^^  •»"** 
homestead  was  appraised  as  provided  in  the  Civil  Code, 
and  such  appraised  value  exceeded  that  sum,  the  ap- 
praisers must  determine  whether  the  premises  can  be 
divided  without  material  injury,  and  if  they  find  that 
they  can  be  thus  divided,  they  must  admeasure  and  set 
apart  to  the  parties  entitled  thereto,  such  portion  of 
the  premises,  including  the   dwelling  house,  as  will 
amount  in  value  to  the  sum  of  five  thousand  dollars, 
and  make  report  thereof,  giving  the  metes,  bounds,  and 
fall  description  of  the  portion  set  apart  as  a  homestead. 
If  the  appraisers  find  that  the  premises  exceeded  in 
value,  at  the  time  of  their  selection,  the  sum  of  five 
thousand  dollars,  and  that  they  cannot  be  divided  with- 
out material  injury,  they  must  report  such  finding,  and 
thereafter  the  Court  may  make  an  order  for  the  sale  of 
the  premises  and  the  distribution  of  the  proceeds  to 
the  parties  entitled  thereto. 
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Day  to  be 
set  far  con- 
flnning  or 
rejecting 
report  of 
oommis- 
sionere. 


Time  with- 
in  which 
claims 
most  be 
presented. 


1478.  When  the  report  of  the  appraisers  is  filed,  the 
Court  must  set  a  day  for  hearing  any  objections  thereto, 
from  any  one  interested  in  the  estate.  Notice  of  the 
hearing  must  be  given  for  such  time,  and  in  such  man- 
ner  as  the  Court  may  direct.  If  the  Court  be  satisfied 
that  the  report  is  correct,  it  must  be  confirmed,  other- 
wise rejected.  In  case  the  report  is  rejected,  the  Court 
mar  appoint  new  appraisers  to  examine  and  report  upon 
the  homestead,  and  similar  proceedings  may  be  had  for 
the  confirmation  or  rejection  of  their  report  as  upon  the 
first  report. 

1479, 1480, 1481, 1482, 1483, 1484,  are  repealed. 

1 48 1  •     Bee  generally :  Estate  of  Boland,  43  Gal.  641. 

1490.  If  the  wife,  to  secure  the  debt  of  the  husband,  mortgage  her 
separate  property,  and  the  husband  dies,  and  the  holder  fails  to  present 
the  claim  for  allowance,  and  the  mortgage  is  afterwards  enforced; 
whether  the  widow  has  a  contingent  claim  which  she  may  afterwards 
enforce  against  the  estate  spoken  of,  bat  not  decided.  Sichel  y.  Gar- 
rUlo,  42  Gal.  497. 

1493.  If  a  claim  arising  upon  a  contract  heretofore 
made,  be  not  presented  within  the  time  limited  in  the 
notice,  it  is  barred  forever,  except  as  follows :  If  it  be 
not  then  due,  or  if  it  be  contingent,  it  may  be  presented 
within  one  month  after  it  becomes  due  or  absolute;  if 
it  be  made  to  appear  by  the  affidavit  of  the  claimant, 
to  the  satisfaction  of  the  executor  or  administrator,  and 
the  Probate  Judge,  that  the  claimant  had  no  notice,  as 
provided  in  this  chapter,  by  reason  of  being  out  of  the 
State,  it  may  be  presented  any  time  before  a  decree  of 
distribution  is  entered.  A  claim  for  a  deficiency  re- 
maining unpaid  after  a  sale  of  property  of  the  estate 
mortgaged  or  pledged,  must  be  presented  within  one 
month  after  such  deficiency  is  ascertained.  All  claims 
arising  upon  contracts  hereafter  made,  whether  the 
same  be  due,  not  due,  or  contingent,  must  be  presented 
within  the  time  limited  in  the  notice;  and  any  claim  not 
so  presented,  is  barred  forever;  provided,  however,  that 
when  it  is  made  to  appear  by  the  affidavit  of  the  claim- 
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ant,  to  the  satisfaction  of  the  executor  or  administrator, 
and  the  Probate  Judge,  that  the  claimant  had  no  notice 
as  provided  in  this  chapter,  by  reason  of  being  out  of 
the  State,  it  may  be  presented  at  any  time  before  a  de- 
cree of  distribution  is  entered. 

See  generally:  Siohel  v.  Carillo,  42  Gal.  497;  People  v.  Olvera,  43 
Gal.  494. 

1494.     Every  claim  which  is  due  when  presented  to  ciaim«tob« 

Bwom  to 

the  administrator,  must  be  supported  by  the  affidavit  of  "d  whei 

,         5^*  •^  allowed  to 

the  claimant,  or  some  one  in  his  behalf,  that  the  amount  bear  the 

.     .        Ill  11  11  aame  inter- 

18  justly  due,  that  no  payments  have  been  made  thereon  «•*««  J^dg- 
which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  to  the  knowledge  of  the  claimant  or  affiant.  . 
If  the  claim  be  not  due  when  presented,  or  be  contin- 
gent, the  particulars  of  such  claim  must  be  stated. 
When  the  affidavit  is  made  by  a  person  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the  reasons 
why  it  is  not  made  by  the  claimant.  The  oath  may  be 
taken  before  any  officer  authorized  to  administer  oaths. 
The  executor  or  administrator  may  also  require  satisfac- 
tory vouchers  or  proofs  to  be  produced  in  support  of 
the  claim.  If  the  estate  be  insolvent,  no  greater  rate  of 
interest  shall  be  allowed  upon  any  claim,  after  the  first 
publication  of  notice  to  creditors,  than  is  allowed  on 
judgments  obtained  in  the  District  Court. 

When  the  family  residence,  the  common  property  of  the  husband 
and  wife,  is  mortgaged,  the  husband  afterwards  dies,  and  the  premi- 
ses are  then  set  apart  by  the  Probate  Court  for  the  use  of  the 
widow  and  family,  it  in  not  necessary  to  present  the  mortgage  claim  to 
the  administrator  for  allowance,  before  suit  to  enforce  it,  provided  no 
claim  is  made  against  the  assets  of  the  estate  for  a  deficiency.  Schadt 
▼.  Hoppe,  45  Gal.  433.  Taxes  assessed,  pending  administration,  and 
while  the  property  is  in  the  possession,  and  under  the  control  of  an 
administrator,  are  not  claims  against  the  estate,  which  mupt  be  pre- 
sented to  the  administrator  for  allowance.  The  administrator  must  pay 
such  taxes,  as  expenses  in  the  care  and  management*  of  the  estate. 
People  V.  Olvera,  43  Gal.  492.  See  generaUy:  Christy  y.  Dana,  42  Cal. 
178. 
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Allowance 
and  rejec- 
tion of 
claims. 


1496.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  chapter,  is  presented  to  the  executor 
or  administrator,  he  must  indorse  thereon  his  allow- 
ance or  rejection,  with  the  day  and  date  thereof.  If 
he  allows  the  claim,  it  must  be  presented  to  the  Pro- 
bate Judge,  for  his  approval,  who  must,  in  the  same 
manner,  indorse  upon  it  his  allowance  or  rejection.  If 
.  the  executor  or  administrator,  or  the  Judge,  refuse  or 
neglect  to  indorse  such  allowance  or  rejection  for  ten 
days  after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  is  equivalent  to  a  rejection  on  the 
tenth  day;  and  if  the  presentation  be  made  by  a  notary, 
the  certificate  of  such  notary,  under  seal,  is  prima  facte 
evidence  of  such  presentation  and  rejection.  If  the 
claim  be  presented  to  the  executor  or  administrator 
before  the  expiration  of  the  time  limited  for  the  pre- 
sentation of  claims,  the  same  is  presented  in  time, 
though  acted  upon  by  the  executot  or  administrator, 
and  by  the  Judge,  aiter  the  expiration  of  such  time. 
If  the  claim  be  payable  in  a  particular  kind  of  money 
or  currency,  it  shall,  if  allowed,  be  payable  only  in  such 
money  or  currency. 

See,  generally :  Bank  of  Stockton  v.  Howland,  42  Cal.  132. 


Olaimn 
must  be 
preHented 
before  snit. 


1500.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  first 
presented  to  the  executor  or  administrator. 


Execution 
not  to  lasne 


1505.  When  any  judgment  has  been  rendered  for  or 
after  death,  agaiust  the  testator  intestate  in  his  lifetime,  no  execu- 
tion shall  issue  thoreon  after  his  death,  except  as  pro- 
vided in  §686.  A  judgment  against  the  decedent  for 
the  recovery  of  money  must  be  presented,  to  the  ex- 
ecutor or  administrator  like  any  other  claim.  If  execu- 
tion is  actually  levied  upon  any  property  of  the  dece- 
dent before  his  death,  the  same  may  be  sold  for  the 
satisfaction  thereof;  and  the  officer  making  the  sale 
must  account  to  the  executor  or  administrator  for  any 
surplus  in  his  hands.  A  judgment  creditor  having  a 
judgment  which  was  rendered  against  the  testator  or  in- 
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testate  in  his  lifetime,  may  redeem  acy  real  estate  of 
the  decedent  from  any  sale  under  foreclosure  or  execu- 
tion, in  like  manner,  and  with  like  effect,  as  if  the  judg- 
ment debtor  were  still  living.  (In  effect  March  28, 
1874.) 

1513.     (N.  S.)    If  there  be  any  debt  of  the  decedent  Payment  of 

-  .  ,  '  ''  Interest  on 

bearing  interest,  whether  presented  or  not,  the  ex-  «i»iins. 
ecutor  or  administrator  may,  by  order  of  the  Court, 
pay  the  amount  then  accumulated  and  unpaid,  or  any 
part  thereof,  at  any  time  when  there  are  sufficient  funds 
properly  applicable  thereto,  whether  said  claim  be  then 
due  or  not;  and  interest  shall  thereupon  cease  to  accrue 
upon  the  amount  so  paid.  This  section  does  not  apply 
to  existing  debts,  unless  the  creditor  consent  to  accept 
the  amount. 

• 

1516.     All  the  property  of  a  decedent  shall  be  charge-  penonai 
able  with  the  payment  of  the  debts  of  the  deceased,  the  ^geabi«. 
expenses  of  administration,  and  the  allowance  to  the 
family,  except  as  otherwise  provided  in  this  Code  and 
in  the  Civil  Code.     And  the  said  property,  personal  Jjjjj^j^^ 
and  real,  may  be  sold  as  the  Court  may  direct,  in  the 
manner  prescribed  in  this  chapter.      There  shall  be  no 
priority  as  between  personal  and  real  property  for  the 
above  purposes. 

1518.    All  petitions  for  orders  of   sale  must  be  in  Appuc*- 
writing,  setting  forth  the  facts  showing  the  sale  to  be  or?enof 
necessary,  and,  upon  the  hearing,  aoy  person  interested  in  Vuk^ 
in  the  estate  may  file  his  written  objections,  which  must  ty  pnx>fs. 
be  heard  and  determined.     A  failure  to  set  forth  the 
facfe  showing  the  sale  to  be  necessary  will  not  invali- 
date the  subsequent  proceedings,  if  the  defect  be  sup- 
plied by  the  proofs  at  the  hearing,   and  the  general 
facts  showing  the  necessity  be  stated  in  the  order  di- 
recting the  sale. 
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But  one 
petition, 
order,  and 
sale  must 
be  had 
except  in 
case  of 
perishable 
property. 


Order  to  sell 

personal 

property. 


Order  of 
sale,  what 
to  direct. 


1519.  When  it  appears  to  the  Court  that  the  estate 
is  insolvent,  or  that  it  will  require  a  sale  of  all  the 
property  of  the  estate,  of  every  character,  to  pay  the 
family  allowance,  expenses  of  administration,  and  debts, 
there  need  be  but  one  petition  filed,  but  one  order  of 
sale  made,  and  but  one  sale,  had,  except  in  the  case  of 
perishable  property,  which  may  be  sold  as  provided  in 
g  1522.  The  Probate  Court,  when  a  petition  for  the 
sale  of  any  property,  for  any  of  the  purposes  herein 
named,  is  presented,  must  inquire  fully  into  the  proba- 
ble amount  required  to  make  all  such  payments,  and  if 
there  be  no  more  estate  than  sufficient  to  pay  the  same, 
may  require  but  one  proceeding  for  the  sale  of  the 
entire  estate.  In  such  case  the  petition  must  set  forth 
substantially  the  facts  required  by  §1537. 

1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessaiy  for  their  payment, 
or  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for 
an  order  to  sell  so  much  of  the  personal  property  as 
may  be  necessary  therefor.  Upon  filing  his  petition, 
notice  of  at  least  five  days  must  be  given  of  the  hearing 
of  the  application,  either  by  posting  notices  or  by  ad- 
vertising. He  may  also  make  a  similar  application, 
either  in  vacation  or  term,  from  time  to  time,  so  long 
as  any  personal  property  remains  in  his  hands,  and  sale 
thereof  is  necessary.  If  it  appear  for  the  best  interest 
of  the  estate,  he  may,  at  any  time  after  filing  the  inven- 
tory, in  like  manner,  and  after  giving  like  notice,  apply 
for  and  obtain  an  order  to  sell  the  whole  of  the  personal 
property  belonging  to  the  estate,  whether  necessary  to 
pay  debts  or  not. 

15525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the 
best  interest  of  the  estate  and  the  persons  interested  in 
the  property  to  be  sold,  whether  it  is  or  is  not  necessary 
.to  pay  the  debts  or  family  allowance,  the  Court  or  Judge 
must  order  it  to  be  made.  In  making  orders  and  sales 
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for  the  payment  of  debts  or  family  allowance,  snch  ar- 
ticles as  are  not  necessary  for  the  support  and  subsist- 
ence of  the  family  of  the  decedent,  or  are  not  specially 
bequeathed,  must  be  first  sold,  and  the  Court  or  Judge 
must  so  direct. 

1526.  The  sale  of  personal  property  must  be  made  ?jj^^ 
at  public  auction,  for  such  money  or  currency  as  the  property. 
Court  may  direct,  and  after  public  notice  given  for  at 
least  ten  days,  by  notices  posted  in  three  public  places 
in  the  county,  or  by  publication  in  a  newspaper,  or 
both,  containing  the  time  and  place  of  sale,  and  a  brief 
description  of  the  property  to  be  sold;  unless,  for  good 
reason  shown,  the  Probate  Court  or  Judge  orders  a 
private  sale,  or  a  shorter  notice.  Public  sales  of  such 
property  must  be  made  at  the  Court  House  door,  or  at 
the  residence  of  the  decedent,  or  at  some  other  public 
place,  but  no  sale  shall  be  made  of  any  personal  prop- 
erty, which  is  not  present  at  the  time  of  sale,  unless 
the  Court  otherwise  order. 

1536.  When  a  sale  of  property  of  the  estate  is  neces-  Executor  ta 
sary  to  pay  the  allowance  of  the  family,  or  the  debts  ©Rtate, 
outstanding  against  the  decedent,    or  the  debts,    ex- 
penses, or  charges  of  administration,  or  legacies,  the 
executor  or  administrator  may  also  sell  any  real,  as 

well  as  personal  property  of  the  estate,  for  that  pur- 
pose, upon  the  order  of  the  Probate  Court;  and  an 
application  for  the  sale  of  real  property  may  also  em- 
brace the  sale  of  personal  property. 

If,  in  a  devise  to  ezecntor,  in  trust  for  heirs,  the  testator  expresses  a 
desire  that  his  homestead  shall  not  be  sold,  unless  necessary,  and  that 
the  same  shaU  be  used  by  his  widow  and  children  as  a  home,  the  execu- 
tors have  authority  to  sell  the  homestead,  if  it  becomes  necessary. 
Etchebome  v.  Auzerais,  45  Cal.  122. 

1537.  To  obtain  an  order  for  the  sale  of  real  prop-  verified 

.,  -z*-!!--  1-nfci  petition  for 

erty,  he  must  present  a  verified  petition  to  the  Probate  B*ie.  what 

g^  to  contain, 

Court,  or  to  the  Judge  at  Chambers,  setting  forth  the  »nd  to  what 

1  11  1  •     1         T        Itmayrofw. 

an)ount  of  personal  property  that  has  come  to  his  hands,  • 
and  how  much  thereof,  if  any,  remains  undisposed  of  ; 
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the  debts  outstanding  against  the  decedent,  as  far  as 
can  be  ascertained  or  estimated ;  the  amount  due  upon 
the  family  allowance,  or  that  will  be  due  after  the  same 
has  been  in  force  for  one  year;  the  debts,  expenses,  and 
charges  of  administration  already  accrued,  and  an  esti- 
mate of  what  will  or  may  accrue  during  the  administra- 
tion ;  a  general  description  of  all  the  real  propert;^  of 
which  the  decedent  died  seized,  or  in  which  he  had  any 
interest,  or  in  which  the  estate  has  acquired  any  inter- 
est, and  the  condition  and  value  thereof,  and  whether 
the  same  be  community  or  separate  property;  the  names 
of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of 
the  decedent,  so  far  as  known  to  the  petitioner.'  If  any 
of  the  matters  here  enumerated  cannot  be  ascertained, 
it  must  be  so  stated  in  the  petition ;  but  a  failure  to  set 
forth  the  facts  showing  the  sale  to  be  necessary,  will 
not  invalidate  the  subsequent  proceedings,  if  the  defect 
be  supplied  by  the  proofs  at  the  hearing,  and  the  gen- 
eral facts  showing  such  necessity  be  stated  in  the  decree. 

Copy  to  be        1539.    A  copy  of  the  order  to  show  cause  must  be 
assent  in      personally  served  on  all  persons  interested  in  the  estate, 
diBpense       any  general  guardian  of  a  minor  so  interested,  and  any 
legatee,  or  devisee,  or  heir  of  the  decedent,  provided 
they  are  residents  of  the  county  at  least  ten  days  before 
the  time  appointed  for  hearing  the  petition,  or  be  pub- 
lished four  successive  weeks  in  such  newspaper  in  the 
•  county  as  the  Court  or  Judge  shall  direct.     If  all  per- 
sons interested  in  the  estate  join  in  the  petition  for  the 
sa^,  or  signify  in  writing  their  assent  thereto,  the  no- 
tice may  be  dispensed  with,  and  the  hearing  may  be 
had  at  any  timd. 

See  generally  :  Est.  of  Simmons,  43  Gal.  547. 

1546  and  1558  are  repealed. 
Sale  with-         1561.     When  property  is  directed  bv  the  will  to  be 

out  onler  *        i.  •/  ■> 

to  be  con-     sold,  or  authority  is  given  in  the  will  to  sell  property, 
the  com?,     the  oxccutor  may  sell  any  property  of  the  estate  with- 
out the  order  of  the  Probate  Court,  and  at  either  pub- 
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lie  or  private  sale,  and  with  or  without  notice,  as  the 
executor  may  determine  ;  but  the  executor  must  make 
return  of  such  sales  as  in  other  cases  ;  and  if  directions 
are  given  in  the  will  as  to  the  mode  of  selling,  or  the 
particular  property  to  be  sold,  such  directions  must  be 
observed.  In  either  case  no  title  passes  unless  the  sale 
is  confirmed  by  the  Court. 

1 576*  I^  a  person  procares  himself  to  be  appointed  udministrator 
of  an  es&te,  and  at  a  sale  of  the  property  of  the  estate  purchases  the 
same  throogh  a  third  person,  vho  pays  no  money,  and  agrees  to  hold 
the  title  for  the  administrator,  the  sale  is  a  fraud  on  the  heirs,  and  such 
third  person,  and  aU  who  buy  from  him  with  notice,  hold  the  property 
in  trust  for  the  heirs.    Scott  y.  Umbarger,  41  Gal.  410. 

1581.  Administrator  to  take  possessien  of  entire  estate.  Estate 
of  McQueen,  41  Cal.  589.     See  generally :  Chapman  v.  Holister,  42 

Cal.  463.     Est.  of  Simmons,  43  Gal.  551. 

• 

1597.  A  Probate  Court  has  no  authority,  on  the  petition  of  an  ex- 
ecutor, to  order  him  on  the  receipt  of  money  loaned,  to  re-convey  real 
estate  conveyed  to  his  testator  by  deed  absolute  on  its  face,  but  in- 
tended only  as  security  for  the  repayment  of  such  money.  Anderson 
V.  Fisk,  41  Cal.  308. 

1601.  The  executor  or  administrator  must  execute  Execution 
the  conveyance  according  to  the  directions  of  the  decree,   ^06^15? 
a  certified  copy  of  which  must  be  recorded  with   the  5^?eof. 
deed  in  the  office  of  the  Becorder  of  the  county  where 

the  lands  lie,  and  is  prima  fade  evidence  of  the  cor- 
rectness of  the  proceedings,  and  of  the  authority  of  the 
executor  or  administrator  to  make  the  conveyance. 

1602.  The  question  whether  the  Probate  Court  has  jurisdiction 
to  specifically  enforce  the  performance  of  a  contract  for  the  sale  of  real 
estate,  not  decided.    Treat  v.  DeCeiis,  41  Cal.  202. 

1613.  Where  the  administrator  did  not  keep  the  funds  of  the 
estate  separate  from  his  own  money,  but  used  them  for  his  own  pur- 
pose ;  Held,  he  was  properly  chargeable  with  interest.  Estate  of  Gasq, 
42  Cal .  289.  An  administrator  who  withdraws  money  belonging  to  an 
estate  from  a  solvent  bank,  where  it  had  been  drawing,  and  would  have 
continued  to  draw  interest,  when  he  had  sufiScient  money  to  pay  the 
debts  of  the  estate,  and  expenses  of  administration,  without  drawing  it, 
does  not  thereby  become  •chargeable  with  interest  on  the  sum  thus 
withdrawn;  provided  he  does  not  mingle  it  with  his  own,  or  use  it  for 
his  own  profit,  or  deposit  it  in  a  bank  in  his  own  name,  or  neglect  to 
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settle  his  acconnt  for  a  long  time.  Estate  of  McQneeii,  44  Gal.  5S4. 
When  the  administrator  uses  the  funds  of  the  estate  in  his  private 
business,  or  retains  them  in  his  hands  for  an  unreasonable  length  of 
time,  to  the  prejudice  of  the  heirs  and  creditors,  he  will  be  charged 
interest  on  the  same  in  his  settlement.  Walls  v.  Walker,  37  Gal.  424. 
He  may  be  held  to  account  either  for  the  interest  which  he  might,  with 
ordinary  diligence,  have  obtained  upon  a  loan  of  the  fund,  or  for  the 
profit  realized  by  an  investment.  Estate  of  Holbert,  39  Gal.  597.  See 
generally:    Estate  of  Simmons,  43  Gal.  549. 

• 

1616.  He  shall  be  allowed  all  necessary  expenses  in 
the  care,  management,  and  settlement  of  the  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conduct- 
ing the  necessary  proceedings  or  suits  in  the  probate  or 
other  Courts,  and  for  his  services,  such  fees  as  provided 
in  this  chapter;  but  when  the  decedent,  by  his  will, 
makes  some  other  provision  for  the  compensation  of  his 
executor,  that  shall  be  a  full  compensation  for  his  ser- 
vices, unless,  by  a  written  instrument  filed  in  the  Pro- 
bate Court,  he  renounces  all  claim  for  compensation 
provided  by  the  will.  (Approved  March  24,  1874.  In 
effect  May  23,  1874. ) 

If  expenses  are  iucnrrred  in  attempting  to  administer,  the  adminia* 
irator  should  be  allowed  them,  so  far  as  they  are  necessary-  Estate  of 
Simmons,  43  Gal.  543.  The  employment  of  an  attorney  for  the  mere 
purpose  of  procuring  letters  of  administration,  is  a  contract  made  in 
advance  of  any  authority  on  the  part  of  the  client  to  deal  with  the 
assets  of  the  estate  iu  anywise;  and  whether  the  application  be  success- 
ful or  not,  the  estate  is  not  to  be  charged  with  the  fees  of  the  attorney 
for  the  applicant.  Estate  of  Simmons,  43  Gal.  543.  But  after  the  ad- 
ministrator had  become  such,  the  fees  of  attorneys  employed  by  hio 
in  the  management  of  adversary  suits  in  which  the  estate  may  be  in- 
volved, may  be  allowed  from  the  assets  of  the  estate.  Estate  of  Sim- 
mons, 43  Gal.  543.  A  ruling  of  the  Probate  Gourt,  on  fixing  the  amount 
of  compensation  to  be  allowed  an  administrator  in  payment  of  counsel 
on  the  settlement  of  an  estate,  will  not  be  disturbed  unless  there  is  a 
plain  abuse  of  discretion.    Estate  of  Gasq,  42  Gal.  289. 

1618.  When  no  compensation  is  provided  by  the  will, 
or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  the  amount  of  the  whole  es- 
tate accounted  for  by  him,  as  follows :  For  the  first 
thousand  dollars,  at  the  rate  of  seven  per  cent.  ;  for  all 
above  that  sum,  and  not  exceeding  ten  thousand  dollars, 
at  the  rate  of  five  per  cent. ;  for  all  above  that  sum  at 
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the  rate  of  four  per  cent.;  and  the  same  commission 
mast  be  allowed  administrators.  In  all  cases,  such  fur- 
ther allowance  may  be  made  as  the  Probate  Judge  may 
deem  just  and  reasonable,  for  any  extraordinary  service. 
The  total  amount  of  such  allowance  must  not  exceed 
the  amount  of  commissions  allowed  by  this  section ; 
and  that  public  administrators  shall  receive  the  same 
eompensation  and  allowances  as  are  allowed  in  this  title 
to  other  administrators.  (Approved  24th  March,  1874. 
In  effect  May  23th,  1874.) 

An  act  concerning  service  of  summons  upon  absent 
defendants  by  publication,  approved  March  15th,  1872, 
is  repealed.     (In  effect  March  20th,  1874.) 

The  Probate  Court  should  not  allow  an  administrator  fees  or  com- 
missions for  property  which  does  not  come  into  his  hands,  but  which 
is  in  the  possession  of  other  parties  who  claim  title  to  it,  adversely  to 
the  estate,  even  thongh  it  is  appraised  and  included  in  the  inventory. 
Estate  of  Simmons,  43  Gal.  543.  As  affording  a  basis  for  the  allowance 
of  administrators'  commissions,  the  value  of  the  estate,  which  has  been 
taken  into  possession,  and  having  been  in  possession,  has  been  ao- 
ooimted  for,  is  alone  to  be  regarded.    Estate  of  Simmons,  43  Cal.  543. 

1 628.  "Hie  Probate  Court  has  no  authority  to  cite  the  administra- 
tor of  an  administrator  to  settle  the  account  of  his  intestate  with  the  es- 
tate of  which  he  was  the  administrator.    Bush  v.  Ldndsey,  44  Cal.  121. 

1634.    If  the  account  mentioned  iji  the  preceding  sec-  FUuiMtue- 
tion  be  for  a  final  settlement,  and  the  estate  be  ready  SsMbntion 
for  distribution,  the  notice  of  the  settlement  must  state  ^  **    *^" 
those  facts,  and  must  be  served,  published,  or  waived 
in  the  same  manner  as  provided  in  section  1539  of  this 
Code  relating  to  sales  of  property;  and,  on  confirmation 
of  the  final  account,  distribution  and  partition  of  the 
estate  to  all  entitled  thereto  may  be  immediately  had, 
without  further  notice  or  proceedings.     If,  from  any  order  pt>i.t. 
cause,  the  hearing  of  the  account  or  the  partition  and  ^uo?^*' 
distribution  be  postponed,  the  order  postponing  the 
same  to  a  day  certain  is  notice  to  all  persons  interested 
therein. 
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•*!f*ii^,  1^37.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  Court,  or  upon  appeal,  is  conclu- 
sive  against  all  persons  in  any  way  interested  in  the  es- 
tate, saving,  however,  to  all  persons  laboring  under  any 
legal  disability,  their  right  to  move  for  cause  to  reopen 
and  examine  the  account,  or  to  proceed  by  action 
against  the  executor,  or  administrator,  either  individu- 
ally or  upon  his  bond,  at  any  time  before  final  distribu- 
tion ;  and  in  any  action  brought  by  any  such  person, 
the  allowance  and  settlement  of  the  account  is  prima 
facie  evidence  of  its  correctness. 

The  presentation  of  an  account  of  the  affairs  of  a  partnership  and  of 
a  claim  against  the  estate,  by  the  snryiving  partner  of  a  deceased  per- 
son, made  to  the  administrator,  and  an  allowance  of  the  same,  and  a 
final  settlement  of  the  administrator's  account  by  the  Probate  Court, 
are  a  bar  to  an  action  afterward  brought  against  the  surviving  partner 
to  settle  the  copartnership  affairs  under  the  claim  that  the  account  ren- 
dered was  fraudulent.    Kingsley  v.  Miller,  45  Oal.  95. 

Sale  of  per-  1639.  Whenever  it  appears  to  the  Court  on  any  hear- 
of  real  prop,  ing  of  an  application  for  the  sale  of  real  property,  that 
it  would  be  for  the  interest  of  the  estate  that  personal 
property  of  the  estate,  or  some  part  of  such  property 
should  be  first  sold,  the  Court  may  decree  the  sale  of 
such  personal  property,  or  any  part  of  it,  and  the  sale 
thereof  shall  be  conducted  in  the  same  manner  as  if  the 
application  had  been  made  for  the  sale  of  such  personal 
property  in  the  first  instance. 


Order  for         1640,    Pending  the  settlement  of  any  estate  on  the 

inTestment  ,   ,  '-'  "^ 

of  moneys,  petition  of  any  party  interested  therein,  the  Probate 
Court  may  order  any  moneys  in  the  hands  of  the  execu- 
tors or  administrators  to  be  invested  for  the  benefit  of 
the  estate  in  securities  of  the  United  States  or  of  this 
State.  Such  order  can  only  be  made  after  publication 
of  notice  of  the  petition  in  some  newspaper  to  be  desig- 
nated by  the  Judge. 

1 665.  The  inheritance  is  regulated  by  the  lav  in  force  at  the  time 
of  the  death.  Bich  v.  Tubbs,  41  Gal.  34.  One  half  the  commou  prop- 
erty vests  in  the  surviving  wife  unaffected  by  any  testamentary  dispoei- 
tjon  he  may  have  attempted  to  make  of  it.    Estate  of  Silvey,  42  Gal. 

134 


Code  of  Civil  Procedure,  1873-4.  ggl665-1718 

211.  The  right  or  interest  which  a  person  held  in  the  pueblo  lands  by 
▼irtoe  of  possession  alone,  prior  to  the  passage  of  the  Van  Ness  ordi- 
nance, if  not  deyised  by  him,  descended  to  his  heirs  and  could  be  dis- 
tribnted  by  the  Probate  Court.    McLeran  v,  Benton,  43  Cal.  467. 

1068.     The  order  or  decree  may  be  made  on  the  peti-  Decreet©  b« 

•'  *  made  only 

tion  of  the  executor  or  administrator,  or  of  any  person  *fter  notice. 
interested  in  the  estate.  Notice  of  the  application 
musk  be  given  by  posting  or  publication,  as  the  Court 
may  direct,  and  for  such  time  as  may  be  ordered.  If 
partition  be  applied  for,  as  provided  in  this  chapter, 
the  decree  of  distribution  shall  not  divest  the  Court  of 
jurisdiction  to  order  partition,  unless  the  estate  is 
finally  closed. 

1698.    The  final  settlement  of  an  estate,  as  in  this  nucovery 

•         of  property. 

chapter  provided,  shall  not  prevent  a  subsequent  issue 
of  letters  testamentary,  or  of  administration,  or  of  ad- 
ministration with  the  will  annexed,  if  other  property  of 
the  estate  be  discovered,  or  if  it  become  necessary  or 
proper  for  any  cause  that  letters  should  be  again  issued. 

• 

1704.     Orders  and  decrees  made  by  the  Probate  orderaand 
Court,  or  the  Judge  thereof,  need  not  recite  the  ex-  vhatto'con- 
istence  of  facts,  or  the  performance  of  acts  upon  which  be  enterod 
the  jurisdiction  of  the  Court  or  Judge  may  depend;  but 
it  shall  only  be  necessary  that  they  contain  the  matters 
ordered  or  adjudged,  except  as  otherwise  provided  in 
this  Title.    All  orders  and  decrees  of  the  Court  or 
Judge  must  be  entered  at  length  in  the  minute  book 
of  the  Court,  and  upon  the  close  of  each  term  the  Judge 
must  sign  the  minutes. 

1718.     At  or  before  the  hearing  of  petitions  and  con-  court  to 

tests  for  the  probate  of  wills;   for  letters  testamentary  attoniey  for 

or  of  administration;  for  sales  of  real  estate  and  con-  de^Mest"' 

firmations  thereof ;    settlements,  partitions,    and  dis-  creditora, 

tributions  of  estates;  setting  apart  homesteads;  and  all  wimt'ooin- 

other  proceedings  where  all  the  parties  interested  in  be  is  to 
the  estate  are  required  to  be  notified  thereof,  the  Court 
may,  in  its  discretion,  appoint  some  competent  attorney 
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at  law  to  represent,  in  all  such  proceedings,  the  dervisees, 
legatees,  heirs,  or  creditors  of  the  decedent,  who  are 
minors  and  have  no  general  guardian  in  the  county,  or 
who  are  non-residents  of  the  State;  and  those  interested 
who,  though  they  are  neither  such  minors  or  non-re- 
sidents, are  unrepresented.  The  order  must  specify 
the  names  of  the  parties  for  whom  the  attorney  is  ap- 
pointed, who  is  thereby  authorized  to  represent  such 
parties  in  all  such  proceedings  had  subsequent  to  his 
appointment.  The  attorney  may  receive  a  fee  to  be 
fixed  by  the  Court  for  his  services,  which  must  be  paid 
out  of  the  funds  of  the  estate  as  necessary  expenses  of 
administration,  and  upon  distribution  may  be  charged 
to  the  party  represented  by  the  attorney.  If,  for  any 
cause,  it  become  necessary,  the  Probate  Court  may 
substitute  another  attorney  for  the  one  first  appointed, 
.  in  which  case  the  fee  must  be  proportionately  divided. 
The  non-appointment  of  an  attorney  will  not  affect  the 
validity  of  any  of  the  proceedings. 

In  proceedings  to  obtain  an  order  for  the  sale  of  real  estate  belong- 
ing to  the  estate  of  a  deoeased  person,  it  is  the  duty  of  the  Probate 
Court  to  appoint  an  attorney  for  heirs  not  represented,  and  an  attor- 
•  ney's  fee  of  fifty  dollars  for  such  services  is  not  unusual  or  excessive. 

Estate  of  Simmons,  43  Gal.  543.  The  appointment  of  an  attorney  to 
represent  minor  heir&who  reside  in  the  county  and  were  not  served 
with  citations  to  appear,  and  the  appearance  of  the  attorney  for  such 
minor  heirs  are  nullities,  and  do  not  give  the  Court  jurisdiction.  Ran- 
dolph V.  Bayue,  44  Cal.  366. 

DecToereia-  1719.  When  a  judgment  or  decree  is  made,  setting 
homiSuoid.  apart  a  homestead,  confirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter 
affecting  the  title  to  real  property,  a  certified  copy  of 
the  same  must  be  recorded  in  the  ofiice  of  the  Becorder 
of  the  county  in  which  the  property  is  situated. 

jhxnoiuki  1722.     (N.  S.)     Whenever  an  infant,  insane,  or  in- 

I^dum*     competent  person  has  a  guardian  of  his  estate  residing 
^m^^«*      in  this  State,  personal  service  upon  the  guardian  of  any 
process,  notice,  or  order  of  the  Probate  Court  concern- 
ing the  estate  of  a  deceased  person,  in  which  the  ward 
is  interested,  is  equivalent  to  service  upon  the  ward  • 
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• 

and  it  is  the  .duty  of  the  guardian  to  attend  to  the  in- 
terests of  the  ward  in  the  matter.     Such  guardian  may  of  ^IJSun. 
also  appear  for  his  ward,  and  waive  any  process,  notice, 
or  order  to  show  cause  which  an  adult  or  a  person  of 
sound  mind  might  do. 

1737.     It  is  the  duty  of  every  Public  Administrator,   Duty  of 
as  soon  as  he  shall  receive  the  same,  to  deposit  with  miniBtrator 
the  County  Treasurer  of  the  county  in  which  the  pro-  money  with 
bate  proceedings  are  pending,  all  moneys  of  the  estate  Tre«Buier. 
not  required  for  the  current  expenses  of  the  administra- 
tion ;  and  such  moneys  may  be  drawn  upon  the  order  of 
the  executor  or  administrator,   countersigned  by  the 
Probate  Judge,  when  required  for  the  purposes  of  ad- 
ministration.   It   shall  be  the    duty    of  the    County  i>«ty/>f 

fFL  •  1  county 

Treasurer  to  receive  and  safely  keep  all  such  moneys,  tr««»«rer». 
and  pay  them  out  upon  the  order  of  the  executor  or 
administrator,  when  countersigned  by  the  Probate 
Judge,  and  not  otherwise,  and  to  keep  an  account  with 
each  estate  of  all  moneys  received  and  paid  to  him ;  and 
the  County  Treasurer  shall  be  allowed  one  per  cent 
upon  all  moneys  received  and  kept  by  him,  and  no 
greater  fees  for  any  services  herein  provided.  The 
moneys  thus  deposited  may,  upon  order  of  the  Probate 
Court,  be  invested  pending  the  proceedings,  in  securi-* 
ties  of  the  United  States,  or  of  this  State,  when  such 
investment  is  deemed  by  the  Court  to  be  for  the  best 
interests  of  the  estate.  After  a  final  settlement  of  the 
affidrs  of  any  estate,  if  there  be  no  heirs  or  other  claim- 
ants thereof,  the  County  Treasurer  shall  pay  into  the 
State  Treasury,  all  moneys  and  effects  in  his  hands  be- 
longing to  the  estate,  upon  order  of  the  Probate  Court, 
and  if  any  such  moneys  and  effects  escheat  to  the  State, 
they  must  be  disposed  of  as  other  escheated  estates. 

1747.    The  Probate  Judge  of  each  county,  when  it  Probate 
appears  necessary  or  convenient,  may  appoint  guardians  appoint 
for  the  persons  and  estates,  or  either,  or  both  of  them,   when  and 
of  minors  who  have  no  guardian  legally  appointed  by  petition. 
will,  or  deed,  and  who  are  inhabitants  or  residents  of 
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the  county,  or  who  reside  without  the  State,  and  have 
estate  within  the  county.  Such  appointment  may  be 
made  on  the  petition  of  a  relative  or  other  person,  in 
behalf  of  such  minor.  Before  making  such  appointment, 
the  Judge  must  cause  such  notice  as  he  deems  reason- 
I  able  to  be  given  to  the  relatives  of  the  minor  residing  in 

the  county,  and  to  any  person  having  care  of  such  minor. 

I  1 763*    The  power  of  the  Probate  Court  to  appoint  a  guardian  for 

au  insane  person,  is  not  defeated  by  the  fact  that  such  insane  person  ii 

^  a  married  woman.    Guardianship  of  Eliza  Fegan,  45  Gal.,  176.     When 

an  insane  person  is  a  wife,  there  is  no  rule  of  law  which  prefers  the 
husband  as  such  guardian,  if  he  be  unfit  to  discharge  the  duties  of 
guardian.    Id. 

proeeedingi      1766.     (N.  S.)    Any  pcrsou  who  has  been  declared 

'  for  reetor&<    .  .«  i.  ii*#t 

I  tion  to  ca-    lusaue,  or  the  guarojan  or  any  relative  of  such  person, 

'  fnsane  °       withiu  the  third  degree,  or  any  friend,  may  apply,  by 

petition,  to  the  Probate  Judge  of  the  couniy  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restora- 
tion to  capacity  judicially  determined.  The  petition 
shall  be  verified,  and  shall  state  that  such  person  is 
then  sane.  Upon  receiving  the  petition,  the  Judge 
must  appoint  a  day  for  the  hearing,  and,  if  the  peti- 
tioner request  it,  shall  order  an  investigation  before  a 
jury,  which  shall  be  summoned  and  impaneled  in  the 
same  manner  as  juries  are  summoned  and  impaneled  in 
other  cases  in  the  Probate  Court.  The  Judge  shall 
cause  notice  of  the  trial  to  be  given  to  the  guardian  of 
the  petitioner,  if  there  be  a  guardian,  and  to  his  or  her 
husband  or  wife,  if  there  be  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial, 
the  guardian  or  relative  of  the  petitioner,  and,  in  the 
discretion  of  the  Judge,  any  other  person,  may  contest 
the  right  of  the  petitioner  to  the  relief  demanded. 
Witnesses  may  be  required  to  appear  and  testify,  as  in 
other  cases,  and  may  be  called  and  examined  by  the 
Judge  of  his  own  motion.  If  it  be  found  that  the  peti- 
tioner be  of  sound  mind  and  capable  of  taking  care  of 
himself  and  his  property,  his  restoration  to  capacity 
shall  be  adjudged,  and  the  guardianship  of  such  person, 
if  such  person  be  not  a  minor,  shall  cease. 
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1769*    See,  generally,  as  to  appearance  of  gaardian.     Smith  v. 
McDonald.  42  Gal.  490. 


1778*  Every  alienation  of  the  property  of  a  ward  by  a  gaardian, 
if  made  without  an  order  of  Court,  is  void ;  and  it  is  of  no  import 
whether  the  purchaser  has  knowledge  that  it  belongs  to  the  ward  or 
not.    De  La  Montagnie  v.  Union  Ins.  Co.,  42  Cal.  291. 


1798.  The  application  must  be  made  upon  ten  days  proceeding* 
notice  to  the  resident  executor,  administrator,  or  runoTia. 
gaardian,  if  there  be  such,  and  upon  such  application, 
the  non-resident  guardian  must  produce  and  file  a 
certificate,  under  the  hand  of  the  Clerk  and  seal  of  the 
Court  from  which  his  appointment  was  derived,  show- 
ing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his 
duties; 

3.  That  he  is  entitled,  by  the  laws  of  the  State  of 
his  appointment,  to  the  possession  of  the  estate  of  his 
ward;  or  must  produce  and  file  a  certificate  under  the 
hand  and  seal  of  the  clerk  of  the  Court  having  jurisdic- 
tion  in  the  country  of  his  residence  of  the  estates  of 
persons  under  guardianship,  or  of  the  highest  Court  of 
such  country,  that  by  the  laws  of  such  country  the  ap- 
plicant is  entitled  to  the  custody  of  the  estate  of  his  -  \ 
ward  without  the  appointment  of  any  Court. 

Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  Probate  Judge  must  make  an 
order  granting  to  such  guardian  leave  to  take  and  re- 
move the  property  of  his  ward  to  the  State  or  place  of 
his  residence,  which  is  authority  to  him  to  sue  for  and 
receive  the  same  in  his  own  name,  for  the  use  and  ben- 
efit of  his  ward. 


1810.  A  sole  trader  cannot  claim  exemption  from  liability  as  snch 
on  the  ground  that  she  permitted  her  husband  to  manage  and  control 
the  business.  Porter  v.  Gamba,  43  Cal.  105.  The  provision  in  sec.  3 
of  the  Sole  Trader  Act  (Stat.  1868,  p.  108),  that  '*  nothing  contained  in 
this  act  shall  be  deemed  to  authorize  a  married  woman  to  carry  on 
business  in  her  own  name,  when  the  same  is  managed  or  superintended 
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by  her  husband,"  was  intended  only  for  the  protection  of  theoreditora 
of  the  husband,  and  to  prevent  coUasion  and  fraud  between  husband 
and  wife,  but  not  to  shield  the  wife  from  her  liability  as  sole  trader.  Id. 
There  is  no  objection  to  a  general  judgment  against  a  sole  trader  on  a 
claim  for  which  she,  as  such,  is  liable.    Id. 

1822*  III  o>^  action  to  set  aside  a  discharge  in  insolvency,  because 
fraudulently  obtained,  a  verdict,  which  finds  that  the  insolvent  did  not 
turn  over  all  his  property  to  his  assignee,  does  not  necessarily  establish 
that  the  property  was  fraudulently  or  purposely  omitted  from  the 
schedule.  Tevis  v.  Hicks,  41  Gal.  123.  Insolvents'  conveyance  to  cer- 
tain creditors  for  themselves  and  others  not  an  "  assignment  for  the 
benefit  of  creditors."  Lawrence  v.  Ne£f,  41  Gal.  566.  There  is  nothing 
in  section  thirty -nine  of  the  insolvent  law  (Stat.  1852,  p.  69)  prohibit- 
ing an  insolvent  debtor  from  conveying  his  property  absolutely,  or  by 
way  of  security,  directly  to  one  or  more  of  his  creditors,  to  the  ezclu- 
sion  of  the  remainder.  Id.  This  section  was  aimed  wholly  at  "  as- 
signments for  the  benefit  of  creditors,"  but  a  conveyance  to  the  credi- 
tor himself  is  not  an  '*  assignment "  in  the  sense  of  the  statute.    Id. 

1825*  The  general  rules  of  evidence  are  the  same  in  both  crimi- 
nal and  cival  cases.    People  y.  Murphy,  45  Gal  137. 

1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable, 
and  conclusive. 

1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a 
written  instrument  is  itself  the  best  possible  evidence 
of  its  existence  and  contents. 

1880.  Secondary  evidence  is  that  which  is  inferior 
to  primary.  Thus,  a  copy  of  an  instrument,  or  oral 
evidence  of  its  contents,  is  secondary  evidence  of  the 
instrument  and  contents. 

1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and 
overcome  by  other  evidence.  For  example :  the  certifi- 
cate of  a  recording  officer  is  prima  facie  evidence  of  a 
record,  but  it  may  afterward  be  rejected  upon  proof 
that  there  is  no  such  record. 
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1848.    The  rights  of  a  party  cannot  be  prejudiced  by  n?t%^tS 
the  declarationj  act,  or  omission  of  another,  except  by  2otS«°' 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another. 

1 850-  The  declarations  of  an  agent  are  not  admissible  against  his 
principal  until  the  fact  of  his  agency  Is  first  proven.  Grigsby  v.  Clear 
Lake  W.  Co.  40  Cal.  396.  Declaration  of  agent  of  corporation  as 
eridence.  Green  v.  Ophir  C.  S.  &  G.  M.  Co.  45  Cal.  522.  The  declar. 
atiou  of  the  president  of  a  corporation  may  be  received  in  evidence  to 
show  that  Ht  the  time  the  corporation  purchased  land  it  had  actual 
notice  of  a  mortgage  on  the  same.  Christy  v.  Dana,  42  Cal.  175. 
Declaration  of  wife,  acting  as  agent,  when  not  part  of  res  gestcB.  Bom- 
heimer  v.  Baldwin,  42  Cal.  27.  In  an  action  by  the  creditor  of  the  hus- 
band to  set  aside  a  deed  of  gift  made  by  a  third  person  to  the  wife,  on 
the  ground  that  the  land  was  purchased  with  the  husband's  money, 
and  that  the  deed  to  the  wife  was  a  fraud,  evidence  of  conversations  at 
the  time  of  the  creditor  sales,  between  the  grantor  and  one  who  nego- 
tiated the  sale  is  admissible,  as  part  of  the  res  gestcB.  Tevis  v.  Hicks, 
41  Cal.  123.  The  admissibility  of  such  testimony  does  not  depend  on 
the  question  whether  the  conversation  was  brought  home  to  the  hus- 
band, as  it  does  not  affect  him  unless  the  negotiation  was  his  agcnt*B.  Id. 

1851.    And  where  the  question  in  dispute  between  Evidenoe 
the  parties  is  the  obligation  or  duty  of  a  third  person,  thiid  per- 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  fade  evidence  between  the  parties. 

1853-  Declarations  of  a  person  since  deceased,  not  against  but  in 
sapport  of  his  own  interest,  are  not  admissible  in  evidence  in  favor  of 
those  who  claim  rights  which  the  declarations  would  maintain.  Poor- 
man  V.  Hitler,  44  Cal.  269.. 


1855.  There  can  be  no  evidence  of  the  contents  of  a  contents  of 
writing,  other  than  the  writing  itself,  except  in  the  fol-  howprmd. 
lowing  cases : 

1.  When  the  original  has  been  lost  or  destroyed ;  in 
which  case  proof  of  the  loss  or  destruction  must  first  be 
made; 

2.  When  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered,  and  he 
fails  to  produce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document 
in  the  custody  of  a  public  officer ; 
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4.  When  the  original  has  been  recorded,  and  a  certi- 
fied copy  of  the  record  is  made  evidence  by  this  Code 
or  other  statute ; 

6.  When  the  original  consists  of  numerous  accounts 
or  other  documents,  which  cannot  be  examined  in  Court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and 
four,  a  copy  of  the  original,  or  of  the  record,  must  be 
produced ;  in  those  mentioned  in  subdivisions  one  and 
two,  either  a  copy  or  oral  evidence  of  the  contents. 

1855.  Generally  :  Parol  testimony  is  not  admissible  to  vaxy  the 
terms  of  a  decree  of  divorce,  or  change  the  rights  of  the  parties  there- 
under. Wilson  y.  Wilson,  45  Gal.  399.  Showing  the  original  yerdiot 
of  a  coroner's  jary  to  a  witness  in  a  criminal  case  and  asking  the  wit- 
ness if  he  had  signed  the  verdict,  is  not  **  an  effort  to  prove  the  con- 
tents of  a  written  record  by  parol."    People  v.  Donovan,  43  Gal.  162. 

(Subd.  1.)  Before  parol  evidence  of  the  contents  of  a  deed  is  ad- 
missible it  must  be  shown  to  have  been  lost  or  destroyed.  Poorman 
V.  Miller,  44  Gal.  269.  A  former  deed  is  the  best  evidence  of  its  con- 
tents, but  if  lost  or  destroyed  parol  evidence  of  its  contents  is  admissi- 
ble. Id.  In  such  case  the  declarations  of  the  grantor  and  grant«e  in 
the  later  deed  that  it  was  made  in  lieu  of  the  former  deed  are  not  ad- 
missible to  lay  the  foundation  for  the  admission  of  the  later  deed  for 
the  purpose  of  fixing  the  boundaries  of  the  land  conveyed  in  the  former 
deed.    Id. 

1 856.  I^b®  i^lo  that  parol  evidence  cannot  be  received  to  vary  or 
contradict  a  written  contract  applies  only  to  controveraies  between  par- 
ties to  the  contract,  their  representatives,  and  those  claiming  under 
them,  and  has  no  application  to  a  controversy  to  which  a  stranger  is  a 
party.  Smith  v.  Moynihan,  44  Gal.  53.  A  contract  expressed  in  a  deed 
is  not  to  be  enlarged  by  parol.    Ward  v.  McNaughton,  43  Gal.  159. 

1860.  Parol  testimony  is  admissible  to  explain  the  calls  in  a  deed. 
Altochul  V.  S.  F.  G.  P.  H.  A.,  43  Gal.  173.  Or  to  explain  a  doubtful 
call.    Id. 

1 868*  The  appellate  Go  urt  will  not  presume  that  any  evidence  was 
received  except  such  as  was  pertinent  to  the  issues.  Gregory  v.  Nel- 
son, 41  Gal.  278.  Gircumstances  and  relation  of  the  parties,  competent 
evidence.  Barstow  v.  Gity  R.  B.  Go.,  42  Gal.  467.  Evidence  of  the 
pecuniary  standing  and  ability  of  a  person  is  competent  on  an  issue  as 
to  whether  he  is  in  equity  the  owner  of  the  land,  the  title  to  which  has 
been  taken  in  his  name.  Hobbs  v.  Duff,  43  Gal.  487.  The  evidence 
must  correspond  with  the  allegations.    Tevis  v.  Hicks,  41  Gal.  123. 
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Evidence  not  admissible  to  controyert  facts  admitted  by  the  pleadings. 
Patterson  ▼.  Sharp,  41  Cal.  133. 

In  PAsncuLAB  Actions.-  Evidence  admissible  in  action  for  loss  or 
injury  by  negligence.  Cleland  y.  Thornton,  43  Cal.  437.  In  action  for 
injury  or  death  caused  by  wrongful  act.  Taylor  v.  W.  P.  R.  R.  Co., 
45  CoL  323.    Of  title  to  land.    Lick  v.  Diaz,  44  Cal.  479. 

1870.  (i^nbd.  3.)  Evidence  of  the  acts  and  exclamations  of  the 
wife  of  the  prisoner,  made  and  performed  at  the  time  of  the  killing, 
and  in  his  presence,  a  hearing  is  admissible  on  behalf  of  the  prosecu- 
tion.   People  V.  Murphy,  45  Cal.  137. 

(Subd.  4. )  Declarations  of  deceased  made  three  or  four  days  before 
he  vas  killed,  which  do  not  have  any  appreciable  bearing  on  the  merits 
of  the  case,  are  not  admissible  in  murder  cases,  on  behalf  of  the  de- 
fence. People  y.  Murphy,  45  Cal.  137.  Statements  of  deceased  concern- 
ing the  circumstances  attending  the  difficulty  in  which  he  was  wounded, 
made  three  days  after  he  was  wounded,  but  when  he  was  in  his  right 
mind,  and. did  not  expect  to  die,  not  admissible  in  evidence  for  defend- 
ant. People  y.  McLaughlin,  44  Cal.  435;  The  testimony  of  a  witness, 
tince  deceased,  given  on  a  former  trial  in  a  criminal  case,  may  be 
proved  on  a  subsequent  trial,  by  permitting  a  person  who  kept  notes 
of  such  testimony,  and  who  swears  they  contain  the  substance  of  the 
testimony,  to  read  his  notes  to  the  jury.  People  v.  Murphy,  45  Cal. 
137. 

(Subd.  5.)  A  party  who  sues  two  persons  as  partners,  one  of  whom 
answers,  denying  the  partnership,  cannot,  to  prove  the  partnership  as 
against  the  defendant  denying  it,  introduce  in  evidence  an  answer  of 
the  defendant,  admitting  the  partnership,  filed  in  another  case  be- 
tween the  two  defendants.    Etchebome  v.  Stearns,  44  Cal.  582. 

1875.  G-enerally,  if  the  Court  excludes  a  remittitur  as  evidence 
on  the  ground  that  it  will  take  judicial  notice  of  it,  the  presumption  is, 
that  it  did  take  judicial  notice  of  it.    Gambert  v.  Hart,  44  Cal.,  542. 

(Subd.  5.)  Genuineness  of  official  signatures  of  officers  and  their 
deputies.    Lucas  v.  City  of  Marysville,  44  Cal.  210. 

1879-  No  person  is  to  be  held  incompetent  as  a  witness,  on 
account  of  his  opinions  on  matters  of  religious  belief.  People  v.  San- 
ford,  43  Cal.  34.  This  rule  to  apply  to  dying  declarations.  The  com. 
mon  law  in  this  respect  abrogated.  People  v.  Sanford,  43  Cal.  29. 
Evidence  of  party  in  interest.  Marquart  v.  Bradford,  43  Cal.  526. 
Party  as  witness  on  his  own  behalf.     People  v.  McCanley,  45  Cal.  146. 

1880.    The  following  persons  cannot  be  witnesses :       persoBs 

1.  Those  who  are  of  unsound  mind  at  the  time  of  tMttf??^** 
their  production  for  examination ; 

2.  Children  under  ten  years  of  age^  who  appear  in- 
capable of  receiving  just  impressions  of  the  facts  respect- 
ing which  thej  are  examined,  or  of  relating  them  truly ; 
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3.  Parties  to  an  action  or  proceeding,  or  in  -vrliose 
behalf  an  action  or  proceeding  is  prosecuted,  against 
an  executor  or  an  administrator,  upon  a  claim  or  de- 
mand against  the  estate  of  the  deceased. 

Restoration  to  citizenship  not  a  pardon.  People  t.  Bowen,  43  Gal.  440. 
Since  tie  first  of  January,  1873,  when  the  Codes  took  eOect,  no  witp 
ness  win  be  excluded  in  any  case  on  account  of  nationality  or  color. 
People  Y.  McGuire,  45  Gal.  56. 

Public  oflu  1898.  Every  public  officer  having  the  custbdy  of  a 
to  give  public  writing,  which  a  citizen  has  a  right  to  inspect,  is 
bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on 
payment  of  the  legal  fees*therefor,  and  such  copy  is  ad- 
missible as  evidence  in  like  cases  and  with  like  effect  as 
the  original  writing. 

oertifl0d  190L    A  copy  of  the  written  law  or  other  public  writ- 

eopyof  law    ,  *^*'  * 

OT  ^uo  ing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 
public  seal  of  the  State  or  country,  is  admissible  as  evi- 
dence of  such  law  or  writing. 

■ 

Record  of  1906.  A  judicial  record  of  a  foreign  country  may  be 
oountry,  provcd  by  the  attestation  of  the  Clerk,  with  the  seal  of 
ticated.  the  Court  annexed,  if  there  be  a  Clerk  and  seal,  or  of 
the  legal  keeper  of  the  record,  with  the  seal  of  his  office 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
the  Chief  Judge,  or  presiding  magistrate,  that  the  per- 
son making  the  attestation  is  the  Clerk  of  the  Court  or 
the  legal  keeper  of  the  record,  and,  in  either  case,  that 
the  signature  of  such  person  is  genuine,  and  that  the 
attestation  is  in  due  form.  The  signature  of  the  Chief 
Judge  or  presiding  magistrate  must  be  authenticated 
by  the  certificate  of  the  Minister  or  Embassador,  or  a 
Consul,  Vice-Consul,  or  Consular  Agent  of  the  United 
States  in  such  foreign  country. 

S^^f         1908.    The  effect  of  a  judgment  or  final  order  in  an  ac- 
racertlfn^  tiou  or  Special  proceeding  before  a  Court  or  Judge  of 
this  State,  or  of  the  United  States,  having  jurisdiction 
•  to  pronounce  the  judgment  or  order,  is  as  follows: 
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1.  In  case  of  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the  ad- 
ministration of  the  estate  of  a  decedent,  or  in  respect 
to  the  personal,  political,  or  legal  condition  or  relation 
of  a  particular  person,  the  judgment  or  order  is  con- 
closiye  upon  the  title  to  the  thing,  the  will,  or  admin- 
istration, or  the  condition  or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  re- 
spect to  the  matter  directly  adjudged,  conclusive  be-  ' 
tween  the  parties  and  their  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action  or 
special  proceeding,  litigating  for  the  same  thing  under 
the  same  title  and  in  the  same  capacity,  provided  they 
have  notice,  actual  or  constructive,  of  the  pendency  of 
the  action  or  proceeding. 


1918.    Other  official  documents  may  be  proved,  as  Manner  or 

follows :  other  oJA- 

1.  Acts  of  the  Executive  of  this  State,  by  the  records  menta. 
of  the  State  -Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  «the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  depart- 
ments respectively.  They  may  also  be  proved  by  pub- 
lic documents,  printed  by  the  order  of  the  Legislature 

or  Congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State, 
or  of  Congress,  by  the  journals  of  those  bodies  respec- 
tively, or  either  house  thereof,  or  by  published  statutes 
or  resolutions,  or  by  copies  certified  by  the  clerk,  or 
printed  by  their  order; 

3.  The  acts  of  the  Executive,  or  the  proceedings  of 
the  Legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  Executive,  or  the  proceedings  of 
the  Legislature  of  a  foreign  country,  by  journals  pub- 
lished by  their  authority,  or  commonly  received  in  that 
country  as  such,  or  by  a  copy  certified  under  the  seal 
of  .the  country  or  sovereign,  or  ty  a  recognition  thereof 
in  some  public  act  of  the  Executive  of  the  United  States : 

6.    Acts  of  a  m'unicipal  corporation  of  this  State,  or 
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of  a  Board  or  department  thereof,  by  a  copy,  certified 
by  the  legal  keeper  thereof,  or  by  a  printed  book  pub- 
lished by  the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof; 

7.  Documents  of  any  other  class  in  a  sister  State, 
by  the  original,  or  by  a  copy,  certified  by  the  legal 
keeper  thereof,  together  with  the  certificate  of  the  Sec- 
retary of  State,  Judge  of  the  Supreme,  Superior,  or 
County  Court,  or  Mayor  of  a  city  of  such  State,  that  the 
copy  is  duly  certified  by  the  officer  having  the  legal 
custody  of  the  original ; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  seal,  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly 
certified  by  the  officer  having  the  legal  custody  of  the 
original; 

9.  Documents  in  the  departments  of  the  United 
States  Government,  by  the  certificate  of  the  legal  cus- 
todian thereof. 

1919,  Certified  copy  of  recorded  contract  as  evidence.  Moss  ▼. 
Atkinson,  44  Cal.  3. 

Entries  in         1920.     Entries  in  public  or  other  official  books  or 
books  prim*  records,  made  in  the  performance  of  his  duty  by  a  pub- 
den^,*^'     lie  officer  of  this  State,  or  by  another  person  in  the  per- 
formance of  a  duty  specially  enjoined  by  law,  are  prima 
facte  evidence  of  the  facts  stated  therein. 

M^flcLtes  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
contents  of,  t^^  purposc  of  ovidenco,  the  certificate  must  state  in 
substance  that  the  copy  is  a  correct  copy  of  the  original, 
or  of  a  specified  part  thereof,  as  the  case  may  be.  The 
certificate  must  be  under  the  official  seal  of  the  certify- 
ing officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a 
Court  having  a  seal,  under  the  seal  of  such  Court. 
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1924.  The  provisions  of  the  preceding  sections  of  S^rouSra 
this  article  applicable  to  the  public  writings  of  a  sister  JJ>p}J*tS'u. 
State,  are  equally  applicable  to  the  public  writings  of  lelStories^ 
the  United  States,  or  a  Territory  of  the  United  States. 

1 925.  Certificate  of  Receiver  of  U.S .  Land  Office.     McDonald  v 
Edwards,  44  Cal.  328. 

1926.    An  entry  made  by  an  officer,   or  board  of  Entries 

,  .  made  by 

officers,  or  under  the  direction  and  in  the  presence  of  J®^  *^<* 
either,  in  the  course  of  official  duty,  is  prima  facie  evi-  J^™*  ''^^ 
dence  of  the  facts  stated  in  such  entry. 

1931.    A  public  seal  in  this  State  is  a  stamp  or  im-  pubuc  and 
pression  made  by  a  public  officer  with  an  instrument  wSi,  how 
provided  by  law,  to  attest  the  execution  of  an  official  or 
public  document,  upon  the  paper,  or  upon  any  sub- 
stance attached  to  the  paper,  which  is  capable  of  receiv- 
ing a  visible  impression.     A  private  seal  may  be  made 
in  the  same  manner  by  any  instrument,  or  it  may  be 
made  by  the  scroll  of  a  pen,  or  by  writing  the  word 
"seal"  against  the  signature  of  the  writer.     A  scroll  or  scroii  or 
other  sign,  made  in  a  sister  State  or  foreign  country, 
and  there  recognized  as  a  seal,  must  be  so  regarded  in 
this  State. 

1832.    There  shall  be  no  difference  hereafter,  in  this  DiBtinctioii 
Sttite,  between  sealed  and  unsealed  writings.     A  writing  leaied  a^d 
tmder  seal  may  therefore  be  changed,  or  altogether  dis-  inrtm- 
charged  by  a  writing  not  under  seal.  aboUBhod. 

1B36.    Historical  works,  books  of  science  or  art,  and  boo^.  ^ 

■i-i.  ,      T  .        .        map*,   etc., 

pubhshed  maps  or  charts,  when  made  by  persons  indif-  J^noe*'"^*' 
ferent  between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest. 

1940.    Any  writing  may  be  proved  either:  writing. 

1.  By  any  one  who  saw  the  writing  executed;  or,        proved. 

2.  By  evidence  of  the  genuineness  of  the  handwriting 
of  the  maker;  or, 

3.  By  a  subscribing  witness. 
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ijrideiwe         1944.    Evidence  respecting  the  handwriting  may  also 

^^^£u^    be  given  by  a  comparison,  made  by  the  witness  or  the 

■**•  jury,  with  writings  admitted  or  treated  as  genuine  by 

the  party  against  whom  the  evidence  is  offered,  or 

proved  to  be  genuine  to  the  satisfaction  of  the  Judge. 

1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a 
position  to  know  the  facts  stated  therein,  may  be  read 
as  prima  Jade  evidence  of  the  facts  stated  therein,  in 
the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of 
the  person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and 
in  the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law. 

1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and 
certified  in  the  manner  provided  for  the  acknowledg- 
ment or  proof  of  conveyances  of  real  property,  and  the 
certificate  of  such  acknowledgment  or  proof  is  prima 
facie  evidence  of  the  execution  of  the  writing,  in  the 
same  manner  as  if  it  were  a  conveyance  of  real  prop- 
erty. 

1949  of  said  Code  is  repealed. 

Pabiio  1950.     The  record  of  a  conveyance  of  real  property, 

tobecarried  or  Buy  othcr  rccord,  a  transcript  of  which  is  admissible 
in  evidence,  must  not  be  removed  from  the  office  where 
it  is  kept,  except  upon  the  order  of  a  Court,  in  cases 
where  the  inspection  of  the  record  is  shown  to  be 
essential  to  the  just  determination  of  the  cause  or  pro- 
ceeding pending,  or  where  the  Court  is  held  in  the' 
same  building  with  such  office. 

1951.    (N.  S.)    Every  instrument  conveying  or  affect- 
ing real  property,  acknowledged,  or  proved,  and  cer- 
tified, as  provided  in  the  Civil  Code,  may,  together  with 
the  certificate  of  acknowledgment  or  proof,  be  read  in 
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eyidenoe,  in  an  action  or  proceeding,  without  farther 
proof;  and  a  certified  copy  of  the  record  of  such  con* 
vejance  or  instrument  thus  acknowledged  or  proved, 
may  also  be  read  in  evidence,  with  the  like  effect  aa  the 
original,  on  proof,  by  affidavit,  or  otherwise,  that  the 
original  is  not  in  the  possession  or  under  the  control  of 
ihe  party  producing  the  certified  copy. 

1968.  A  last  will  and  testament,  except  a  nuncupative  win,  •»  i» 
will,  is  invalid,  unless  it  be  in  writing  and  executed 
wiUi  such  formalities  as  are  required  by  law.  When, 
therefore,  such  a  will  is  to  be  shown,  the  instrument 
itself  must  be  produced,  or  secondary  evidence  of  its 
oontents  be  given. 

18TfO.    A  written  will  cannot  be  revoked  or  altered  wm, 
otherwise  than  as  provided  in  the  Civil  Code. 

Tide  Cirfl  Code  (1S92. 

1982-  After  a  deed  is  admitted  in  evidence,  in  ejectment,  it  is 
Beoessary,  for  the  party  claiming  under  it,  to  show  that  it  embraces  the 
premises  in  controversy.  Walbridge  v.  Ellsworth,  44  Gal.  353.  Where 
a  ekdm,  which  has  been  assigned  to  a  defendant  in  an  action,  and  paid 
by  him,  is  offered  iu  evidence  as  an  offset,  the  burden  of  proof,  as  to 
the  settlement  of  the  claim  by  plaintiff,  rests  upon  the  plaintiff.  Sax- 
ton  V.  Eneeland,  45  Cal.  116.  Burden  of  proof  in  divorce  on  ground 
of  adultery.  Evans  v.  Evans,  41  Gal.  103.  Burden  of  proof  of  true 
consideration  of  note.  Bond  v.  Davenport,  44  Gal.  482.  Of  title  in 
ejectment    Brown  v.  Brackett,  45  Gal.  167. 

22011.  If  snch  affidavit  be  made  in  an  action  or 
special  proceeding  pending  in  a  Court,  it  may  be  filed 
with  the  Court  or  a  Clerk  thereof.  If  not  so  made,  it 
may  be  filed  with  the  Clerk  of  the  county  where  the 
newspaper  is  printed.  In  either  case  the  original 
affidavit,  or  a  copy  thereof,  certified  by  the  Judge  of 
the  Court  or  Clerk  having  it  in  custody,  is  prima  fade. 
evidence  of  the  facts  stated  therein. 

S013.     An  affidavit  taken  in  another  State  of  the  if  mate 
Uiiited  States,  to  be  used  in  this  State,  may  be  taken  ^1^ 
before  a  Commissioner  appointed  by  the  Governor  of  ta«i 
tbifl  State  to  take  affidavits  and  depositions  in  such 
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other  State,  or  before  any  Notary  Public  in  another 
State,  or  before  any  Judge  or  Clerk  of  a  Court  of  record 
having  a  seal. 


If  DMdaliia 


whom 


fcTCiA  2014.    An  affidavit  taken  in  a  foreign  country  to  be 

befon  *       used  in  this  State,  may  be  taken  before  an  Embassador, 

Minister,  Consul,  Vice  Consul,  or  Consular  Agent  of 

the  United  States,  or  before  any  Judge  of  a  Court  of 

record  having  a  seal,  in  such  foreign  country. 

2024.    The  deposition  of  a  witness  out  of  this  State 


of  wlCnMB 


««tof state,  may  be  taken  upon  commission  issued  from  the  Court, 
•Bion  under  the  seal  of  the  Court,  upon  an  order  of  the  Judge 


^  whom 


■»!.  or  Court,  or  County  Judge,  on  the  application  of  either 
**^  party,  upon  five  days  previous  notice  to  the  other.    If 

issued  to  any  place  within  the  United  States,  it  may  be 
directed  to  a  person  agreed  upon  by  the  parties,  or  if 
they  do  not  agree,  to  any  Judge  or  Justice  of  the  Peace, 
or  Commissioner,  selected  by  the  officer  issuing  it.  If 
issued  to  any  country  out  of  the  United  States,  it  may 
be  directed  to  a  Minister,  Embassador,  Consul,  Vice 
Consul,  or  Consular  Agent  of  the  United  States  in  such 
country,  or  to  any  person  agreed  upon  by  the  parties. 

P042*  After  a  motion  for  an  order  has  been  argued  and  sabmitted, 
the  Oonrt  may,  at  its  discretion,  set  aside  the  order  of  submission  and 
allow  more  evidence  to  be  introduced.  Keys  y.  Warner,  45  Gal.  60. 
Admission  of  testimony  after  close  in  chief  in  discretion.  Foote  t. 
Bichmond,  42  Cal.  441. 

2052.  A  qualification  of  the  rule  governing  the  impeachment  of 
witnesses  by  proof  of  contradictory  statements  elsewhere  made  by 
them,  is  that  the  matter  involved  in  the  supposed  contradiction  must 
not  itself  be  merely  collateral  in  its  character,  bat  must  be  relative  to 
the  issue  being  tried.  People  v .  Devine,  44  Gal.  452.  The  value  of 
the  opinion  of  a  witness  may  be  tested  by  showing  that  on  a  former  oe- 
^casion  he  has  expressed  a  different  opinion,  and  by  inquiring  as  to  the 
grounds  on  which  the  change  in  his  opinions  had  been  brought  about. 
People  v.  Donovan,  43  Gal.  162.  Becalling  witness  to  contradict  testi- 
mony  conflicting  with  his  own.    Phelps  v.  McGloan,  42  Gal.  301. 
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306 1  •  The  question  of  the  credibility  of  a  witness  is  for  the  Court 
below,  and  not  for  the  Appellate  Court,  to  determine.  Walsworth  t. 
Johnson,  41  Cal.  61 ;  see  Saxton  y.  Kneeland,  45  Cal.  116  ;  see,  gener- 
ally :  Effect  of  Evidence.  Poppe  v.  Athearn,  42  Cal.  607 ;  Hobbs  v. 
Doff,  43  Cal.  487  ;  Beed  v.  Swift,  45  Cal.  255. 

20T5-  Receipt  of  person  not  a  party,  when  admissible.  Locke  y. 
Porter  G.  &  S.  M.  Co.,  41  Cal.  305. 

2077.    The  following  are  the  rules  for  construing  the  JJJSSa 
descriptive  part  of  a  conveyance  of  real  property,  when  J*^JJ 
the  construction  is  doubtful,  and  there  are  no  other  i^^- 
sufficient  circumstances  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained 
particulars  ia  the  description,  the  addition  of  others 
which  are  indefinite,  unknown,  or  false,  does  not  frus- 
trate the  conveyance,  but  it  is  to  be  construed  by  the 
first  mentioned  particulars ; 

2.  When  permanent  and  visible  or  ascertained  bound- 
aries or  monuments  are  inconsistent  with  the  measure- 
ment, either  of  lines,  angles,  or  surfaces,  the  boundaries 
or  monuments  are  paramount ; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both ; 

4.  When  a  road,  or  stream  of  water  not  navigable, 
is  the  boundary,  the  rights  of  the  grantor  to  the  middle 
of  the  road  or  the  thread  of  the  stream  are  included  in 
the  conveyance,  except  where  the  road  or  thread  of  the 
stream  is  held  under  another  title ; 

6.  When  tide  water  is  the  boundary,  the  rights  of 
the  grantor  to  ordinary  high-water  mark  are  included 
in  the  conveyance.  When  a  navigable  lake,  where  there 
is  no  tide,  is  the  boundary,  the  rights  of  the  grantor  to 
low-water  mark  are  included  in  the  conveyance ; 

6.  When  the  description  refers  to  a  map,  and  that 
reference  is  inconsistent  with  other  particulars,  it  con- 
trols them  if  it  appear  that  the  parties  acted  with  refer- 
ence to  the  map ;  otherwise,  the  map  is  subordinate  to 
other  definite  and  ascertained  particulars. 
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When,  in  a  partition  judgment,  a  bonndary  line  between  two  of  the 
parties  is  described  as  passing  along  a  visible  object,  and  is  also  d»^ 
scribed  by  courses  and  distances,  the  latter  must  yield  to  the  former. 
Mills  y.  Lusk,  45  Gal.  273. 


2079*    Confessions  or  admissions  of  defendant,  admissible  in  di- 
vorce.   Evans  v.  Evans,  41  Gal.  103. 

?**u«tiOT       2084.    The  applicant  must  produce  to  a  District 
(orordw.     Judge,  or  to  a  County  Judge,  a  petition,  verified  by 
the  oath  of  the  applicant,  stating : 

1 .  That  the  applicant  expects  to  be  a  party  to  an  ac- 
tion in  a  Court  in  this  State,  and,  in  such  case,  the 
names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  per- 
fect the  title  to  property  in  which  he  is  interested,  or 
to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  it  may  hereafter  become  material  to  estab- 
lish, though  no  suit  may  at  the  time  be  anticipated,  or, 
if  anticipated,  he  may  not  know  the  parties  to  such  suit; 
and, 

3.  The  name  of  the  witness  to  be  examined,  his 
place  of  residence,  and  a  general  outline  of  the  facts 
expected  to  be  proved. 

The  Judge,  to  whom  such  petition  is  presented,  must 
make  an  order  allowing  the  examination,  and  designat- 
ing the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if 
the  parties  expectant  are  known  and  reside  in  this 
State,  must  be  personally  served,  and  if  unknown,  such 
notice  must  be  served  on  the  Clerk  of  the  county  where 
the  property  to  be  aifected  by  the  evidence  is  situated, 
or  the  Judge  making  the  order  resides,  as  may  be  di« 
rected  by  him,  and  by  publication  thereof  in  some 
newspaper,  to  be  designated  by  the  Judge,  for  the  same 
period  required  for  the  publication  of  summons.  The 
Judge  must  also  designate  in  his  order  the  Clerk  of  the 
county  to  whom  the  depositions  must  be  returned  when 
taken. 
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I 


!  AffidttTits  when  not  admissible  in  evidence.    Btohemende  v.  Bteoms, 

I  44Gil.58S. 

I  206&.     The  person  appointed  by  the  Jadge  to  take  AopointM 

the  depositions  is  authorized,  if  a  resident  of  this  State,  vathaSi 

!  on  receiving  a  copy  of  the  order  of  the  Judge,  and  of 
the  notice  prescribed  in  the  last  section,  with  proof  of 
its  personal  service  or  publication ;  or,  if  a  resident 
without  the  State,  on  receiving  the  commission  men- 
tioned in  the  next  section,  with  proof  of  like  service  of 
publication  of  the  notice;  to  take  the  deposition  of  the 
witness  named  in  the  order  of  the  Judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  thus  named,  of 
such  of  them  as  appear  before  him,  at  the  time  des- 
ignated, and  the  taking  of  the  same  may  be  continued 
from  time  to  time. 

See.  genera]ly:    People  v.  Devine,  44  Gal.  452. 

2086.  The  examination  must  be  by  question  and  Manner  uf 
answer,  and  if  the  testimony  is  to  be  taken  in  another  dtpodtioa. 
State,  it  must  be  taken  upon  a  commission  to  be  issued 
by  the  Judge  allowing  the  examination,  under  the  seal 
of  the  Court  of  which  he  is  Judge,  and  upon  inter- 
rogatories, to  be  settled  in  the  same  manner  as  in  cases 
of  depositions  taken  under  commission  in  pending 
actions,  unless  the  parties  expectant,  if  known,  other- 
wise agree.  If  such  parties  are  unknown,  notice  of  the 
settlement  of  the  interrogatories  shall  be  published  in 
some  newspaper  for  such  time  as  the  Judge  may  des- 
ignate. The  deposition,  when  completed,  must  be 
carefully  read  to  and  subscribed  by  the  witness,  then 
certified  by  the  officer  or  person  taking  the  same,  and 
shall  then  be  sealed  up  and  delivered  or  transmitted  to 
the  Clerk  of  the  county  designated  in  the  order  of  the 
Judge  allowing  the  examination,  who  shall  file  the  same 
when  received.  The  Judge  allowing  the  examination, 
shall  file  with  the  Clerk  the  order  for  the  examination, 
the  petition  on  which  the  same  was  granted,  with  proof 
of  service  of  the  order  and  notice, 
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pffiS'S^i      2087.    The  petition  and  order,  and  papers  filed  by 

•Tidence.      the' Judge,  as  provided  in  §2086,  or  a  certified  copy 

thereof,  are  prima  facie  evidence  of  the  facts  stated 

therein  to  show  compliance  with  the  provisions  of  this 

chapter. 

I^denS*  20E8.  If  a  trial  be  had  between  the  parties  named 
STc^d^  ^^  ^^  *^®  petition  as  parties  expectant,  or  their  successors 
in  interest,  or  between  any  parties  wherein  it  may  be 
material  to  establish  the  facts  which  such  depositions 
prove,  or  tend  to  prove,  upon  proof  of  the  death,  or  in- 
sanity of  the  witness,  or  that  they  cannot  be  found,  or 
are  unable,  by  reason  of  age  or  other  infirmity,  to  give 
their  testimony,  the  depositions  or  copies  thereof  may 
be  used  by  either  party,  subject  to  all  legal  objections; 
but  if  the  parties  attend  at  the  examination,  no  objec- 
tion to  the  form  of  an  interrogatory  can  be  made  at  the 
trial,  tinless  the  same  was  stated  at  the  examination. 


Form  of 
ordinary 
oath  to  R 
witneM. 


2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person 
who  swears,  or  affirms,  expressing  his  assent  when  ad- 
dressed in  the  following  form :  "  You  do  solemnly 
swear  (or  affirm,  as  the  case  may  be),  that  the  evidence 
you  shall  give  in  this  issue  (or  matter),  pending  be- 
tween   and ,  shall    be   the    truth,   the    whole 

truth,  and  nothing  but  the  truth,  so  help  you  God. " 


gnMtlons 

of  f  ftCt, 

when  to  be 
decided  br 
Jnpy. 


210L  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section, 
are  to  be  decided  by  the  jury,  and  all  evidence  thereon 
is  to  be  addressed  to  them,  except  when  otherwise  pro- 
vided bv  this  Code. 


Moneys 
deposited 
in  court, 
to  whom 
4eUTered« 
Duty  of 
Clerk  and 
Countjr 
TreMorer. 


2104.  (N.  S.)  Whenever  moneys  are  paid  into  or 
deposited  in  Court,  the  same  shall  be  delivered  to  the 
clerk  in  person,  or  to  such  of  his  deputies  as  shall  be 
specially  authorized  by  his  appointment  in  writing  to 
receive  the  same.  He  must,  unless  otherwise  directed 
by  law,  deposit  it  with  the  County  Treasurer,  to  be 
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held  by  him,  subject  to  the  order  of  the  Court.  The 
Treasurer  shall  keep  each  fund  distinct,  and  open  an 
account  with  each.  Such  appointment  shall  be  filed 
with  the  County  Treasuer,  who  shall  exhibit  it  and  give 
to  each  person  applying  for  the  same,  a  certified  copy 
of  the  same.  It  shall  be  in  force  until  a  revocation  in 
writing  is  filed  with  the  County  Treasurer,  who  shall 
thereupon  write  ''  Bevoked,"  in  ink,  across  the  face  of 
th«  appointment. 

All  provisions  of  law  inconsistent  with  the  provisions  itep«aiac 
of  this  Act,  are  hereby  repealed  ;  but  no  rights  acquired 
or  proceedings  taken  under  the  provisions  repealed, 
shall  be  impaired,  or  in  any  manner  affected  by  this  re- 
peal ;  and  whenever  a  limitation  or  period  of  time  pre-  wgjjj  v^- 
scribed  by  such  repealed  provisions  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  other  purpose,  has 
begun  to  run  before  this  Act  takes  effect,  and  the  same 
or  any  other  limitation  is  prescribed  by  this  Act,  the 
time  which  shall  have  run  when  this  Act  takes  effect 
shall  be  deemed  part  of  the  time  prescribed  by  this 
Act. 

This  Act  takes  effect  on  the  first  day  of  July,  one 
thousand  eight  hundred  and  seventy  four. 
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TERMS  OP  COUNTY  AND  PROBATE  COURTS. 


OomTT. 


AlamedA 

Alpine 

Botte 

CalaveiM 

GoloM 

OontrtOosta 

Del  Norte 

El  Dorado 

Fremo 

Hnmboldt 

Inyo 

Kern 

SUmftth 

Lake 

Laaaen 

Loa  Angeles 

ICarln 

Maxlpoaa 

Mendocino....... 

Merced 

Modoc 

Mono 

Monterey 

Hapa 

Xevada*  

Placer 

Plnmas 

Sacramento ...... 

Ban  Benito 

San  Bernardino.. 

San  Diego 

SahFrandaoo.... 

San  Joaquin 

San  Luia  Obispo  . 

San  Mateo 

Santa  Barbara  .. 
0anta  Clara...., 

Santa  Cruz 

ShasU 

SletTa 

SiaUyont 

Solano 

Sonoma , 

Staoialaua 

Sutter , 

Tehama 

Trinity , 

Tnlare. ....... 

Toolnmne 

Ventura , 

Yolo 

Yuba 


COUHTT  OOUBTB. 


Ist  Monday  January,  April,  July;  3d  M(mday  Sept. 

IstMonday  February,  June,  October 

lat  Bionday  Febuary,  May,  August,  NoYemt>er 

Ist  Monday  January,  March,  May,  July,  Sept.  Nov. 
1st  Monday  March,  June,  September,  December- . . 
1st  Monday  January,  April;  Sd  Monday  July,  Oct. 

Ist  Monday  March,  August,  November 

1st  Monday  April ,  July,  October 

2d  Monday  March,  June,  September,  December. . . 
1st  Monday  January.  March,  May,  July,  Sept.  Nov. 
1st  Monday  January,  March,  May,  July,  Sept,  Nov. 
1st  Monday  January,  March,  May,  July,  Sept.  Not. 
Ist  Monday  January,  March,  May ,  July,  Sept.  Nov. 

IstMonday  April,  July,  October 

1st  Monday  January,  April,  July.  October 

1st  Monday  February,  May.  August,  November  .  . . 
1st  Monday,  January,  March,  May,  July,  Sept.  Nov. 
8d  Monday  March,  June,  September,  December.. . 
1st  Monday  January,  Marchj  May.  July,  Sept.  Nov. 
1st  Monday  March,  June,  September,  December. . . 
1st  Monday  Janua^,  March,  May,  July,  Sept.  Nov. 

1st  Monday  February,  June,  October •. 

Ist  Monday  January,  May,  September 

1st  Monday,  Much.  May,  July,  Sept.  November  . . 
Ist  Monday  March,  September,  Dec;  3d  Mon  Jun. 
1st  Monday  February,  May,  August,  November.. . . 
1st  Monday  January,  March,  May,  July,  Sept.  Nov. 
1st  Monday  March,  Jime,  September,  December  . . 

1st  Monday  January.  April,  July,  October 

1st  Monday  Feb.  May:  3d  Mon.  Aug.;  Ist  M.  Nov.. 
1st  Monday  January,  March,  May,  July,  Sept.  Nov. 
IstMonday  January,  March  ,May,  July,  Sept.  Nov. 
Ist  Monday  January,  March,  May,  July,  Sept.  Nov. 
1st  Monday  January,  March,  May.  July,  Sept.Nov. 
1st  Monday  March,  June,  3d  M.  Aug.;  1st  M.  Dec. 
2d  Monday  M«rch,  June,  September,  December. . . 
1st  Monday  March,  Jime,  September,  December. . . 
3d  Monday  February,  May,  August,  November. . . . 
1st  Monday  January,  March,  May.  July,  Sept.  Nov. 
1st  Monday  January,  May,  September 


3d  Monday  April,  June,  Sept.;  2d  Mon.  December. 
Ist  Monday  Jan'ry;  March,  May,  July,*  Sept.  Nov. 

3d  Monday  April,  August.  December. 

Ist  Monday  January.  April,  July,  October 

1st  Monday  January,  March,  May,  July,  Sept.  Nov 

1st  Monday  January.  April,  July,  October , 

1st  Monday  January,  March.  May,  July,  Sept.  Nov. 
1st  Monday  January.  March,  May.  July,  Sept.  Nov. 
ls£  Monday  March,  June,  sseptember,  December. . 

1st  Monday  Jaouary,  May,  September 

1st  Monday  February,  July,  October 

Ist  Monday  January,  April,  July,  October 

1st  Monday  January,  April,  July;  2d  Monday  Oct. 


Pbobatb  Ooubxs. 

Same  as  County  Oourt. 
Same  as  Ooun^  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  Coun^  Court. 
2d  Jan.  April,  July,  Oct. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  Coun^  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court 
Same  as  County  Court. 
Same  as  Coun^  Court. 
Same  as  County  Court. 
Same  as  Coim^  Court. 
Same  as  County  Court. 
When  necessity  requires. 
Same  as  County  Court. 
1st  Monday  of  each  month. 
Same  as  County  Court. 
Ist  lionday  of  each  month. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court, 
1st  Monday  of  each  month. 
4th  Monday  of  each  month. 
Same  as  County  Court. 
1st  Monday  of  each  month. 
Same  aa  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court 
Ist  Monday  of  each  month. 
Same  as  County  Court. 
Ist  M.  Feb.  Apr.  June,  Aug. 

Oct.  Dec. 
Ist  Monday  of  each  month. 
Same  as  County  Court. 
Same  as  County  Court. 
iBt  Monday  or  each  month. 
Same  as  County  Court. 
1st  Monday  of  each  month. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
4th  Monday  of  each  month. 
When  neceeslty  requires. 
Same  as  County  Court. 
1st  Monday  of  each  month. 


Terms  of  San  Francisco  Municipal  Court— First  Monday  January,  March,  May,  July  September 
and  November. 

*9esEion8  may  be  held  at  Tmckee,  at  the  discretion  of  the  Judge,  t  At  Lake  City,  second  Mon- 
day of  July. 


TERMS  or  DJSTBKIT  OOUBTa 


AlUMd. 

Thlid  

0^»™" 

EleTenlh.... 

Del  Moitt. ..;:::: 

ElOoaaa 

Eigbth 

Humboldt 

Eighth 

Kbth 

LoaAngale* 

Heveiith.  .. 

Jf^' 

Twaulieh . . . 

Nb™1. 

PonrtsMitt... 

8uiB,nito 

Bui  BuumliDD  . 
Bui  Dlegu 

SKoad 

Tmntletti  . 
ElghtMtilh.. 
KlghMnth.. 

BulJOHlllIll 

Su  Lnl*  Oblapo 

SMMmtin 

Suite  Bubu*. . . 

Suite  COum 

Suite  Onii 

Firrt  ::■-■.:■ 

TwenUrth., 
T«aa,'.'".'.'.'. 

Si:;::;: 

BteMToa 

Boluo 

Tuolumne 

Yolo 

Sd  Uondsr  FebnuTT,  June,  and  October. 
1M  HoDdi;  April  uid  October. 

ad  Monday  Mucb,  Jane,  September,  ind 

litMondajUarcb.SdUonaiTlJDvamber,  adUoada;  Jnl;. 
3d  Hoodar  Jinua^.  April.  Jul;,  and  Uctober. 
4tb  Uonday  April,  id  UDDdar  Angual.  lit  HondiT  Decembei 
3d  TnndaT  April,  laij.  and  NoTeuber. 
Id  Kaodar  Uaf .  4n«a(t.  and  November. 
Id  Uonda^r  Febnuiy  and  lUf .  M  Uiiiidaj  Angoat  and  Noti 

Bd  Monday  Pabniari,  June,  and  October 

ad  Monday  March.  June.  September,  and 

let  Monday  Hay  and  NoTsmber. 

3d  Monday  May  and  NoToinbor. 

Id  Monday  April,  July,  and  October. 

8d  Monday  April.  Id  faoDd^  NsTrmber. 

3d  Monday  Jiuw,  M  Konday  SapteiDbar. 

lit  Mond^  Fehiiiaiy.  May,  Angiut,  md  Norein 

Iirt  HoDday  Karch  and  JaW.  3d  Monday  Noienj 

Sd  Monday  April,  Sd  Monday  Aognat,  id  Mondi 

Id  Monday  April,  3d  Mcniday  July,  lat  Monday 

M  Monday  Ibnh.  Jaly,  ud  November. 

3d  Monday  July,  Sd  Monday  October. 

Sd  Monday  April  and  October. 

3d  Monday  March.  July,  and  November. 

let  Monday  February,  June,  and  October. 

Id  Honilay  March,  June,  September,  and  . 

lat  Monday  Febmary,  May,  An^ost.  and  N« 

4th  Monday  May.  lat  Monday  October. 

IrtMondiy  Fetirnary,  April,  June,  Ai ' 


lit  Monday  April,  Angntt,  and  Di 

3dMondiyMarch,  June,  September  an 

Id  Monday  January,  April.  July,  and  October. 

9d  D.  O.— ad  Monday  April,  Aug  ,  Dec.  4th— Irt  Monday 
Feb.,  May.  Aug  ,  Deo.  13th~l>t  Monday  Jan..  April,  July,  - 
Oct.  16Ul— IM  Monday  Marcb,  Jmie,  Sept..  Dec.  19tli— 
lat  Monday  April.  Aug  ,  and  Dec. 

lit  Monday  Febrnaiy,  May,  Anguat ;  8d  Monday  October, 

3d  Monday  May,  Sapiemlwr,  and  Jaouar;. 

"'  " — ' —  "sbmary,  4th  Monday  May,  Anonat.  and  Novvmber. 
■Kh.  Jmlj,  —'  " >— 


.    iondiy  March,  Jane,  and  November, 
lit  Monday  April.  M  Monday  July.  4th  Monday  October. 
3d  Monday  January,  May,  and  September.    At  I«t*  01^ 

Monday  Jnly. 
8d  Monday  January,  May.  and  September. 
MMondayrebmary.  Jnne,and  October. 
Id  Monday  January.  April .  and  Beptambl  ~ 
tthMonday  Febrnvy,  3d  Monday  Jnne,li 
4th  Monday  October,  4th  Monday  January,  lai  jbodo^ 
3d  Monday  April,  ADiuit,  uid  December. 
Sd  Monday  Janaary,  Hay,  and  December, 
in  Monday  Marcb  and  July,  3d  Monday  MoTember. 
Monday  Manb,  July,  — ■  — -■— 


e.  Id  MoBday  November. 


lat  Monday  Marob,  July,  and  NOTenber. 
3d  Monday  January,  ibj,  and  Septeinber. 
3d  Monday  Jannaiy,  3d  Monday  May,  lit  Ho 


AMENDMENTS 


TO  THS 


POLITICAL  CODE, 

ENACTED  AT  THE  TWENTIETH  LEGISLATIVE 

SESSION,  1873-4. 


WK1M8B  OTHERWISE  STATED  AT  THE  CLOSE  OF  THE  SECTION,  THESE 
AMENDMEMTB  TAKE  EFFECT  JULT  Lrt,  1874. 


9.  When  a  limitation  or  period  of  time  prescribed  Ltmitati. 
in  any  existing  statute  for  acquiring  a  right  or  barring  ttmwto 
a  remedy,  or  for  any  other  purpose,  has  begun  to  run 
before  this  Code  goes  into  effect,  and  the  same  or  any 
limitation  is  prescribed  in  this  Code,  the  time  which 
has  already  run  shall  be  deemed  part  of  the  time  pre- 
scribed as  such  limitation  by  this  Code. 

11     If  the  first  day  of  January,  the  twenty-second  Hoiidiop*. 
day  of  February,  the  fourth  of  July,  or  the  twenty-fifth 
day  of  December,  fall  upon  a  Sunday,  the  Monday  fol- 
lowing is  a  holiday. 

1 0.  It  is  the  general  role  in  the  interpretation  of  ConstitalionB  and 
Stataies  that  words  shall  be  taken  in  the  ordinary  and  popular  sense, 
onlesstiie  context  shows  that  the  words  are  nsedin  a  technical,  or  some 
arbitnuy  sense.  People  t.  £dd7,43  Cal.  331.  See,  generally:  Palache 
T.  Pacific  Ins.  Co.,  42  Cal.  425;  Appeal  of  Houghton,  42  Cal.  35;  Ban* 
dolph  Y.  Bayue,  44  Cal.  366;  S.  &  V.  B.  B.  Co.  t.  Stockton,  41  Cal. 
148;  In  re  Bulger,  In  re  Merrill,  45  Cal.  553. 

(Subd.  5.)  Meaning  of  the  word  *' Property"  in  section  thirteen, 
article  eleven  of  the  Constitution.    People  y.  Eddy,  43  Cal.  331. 
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iDClndB. 


wStthcj  I''-  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "person"  includes  a  corporation 
as  well  as  a  natural  person;  writing  includes  printing; 
oaths  includes  affirmation  or  declaration;  every  mode 
of  oral  statement  under  oath  or  affirmation  is  embraced 
by  the  term  ''testify,"  and  every  written  one  in  the 
term  "depose;"  signature  or  subscription  includes 
mark,  when  the  person  cannot  write,  his  name  being 
written  near  it,  and  witnessed  by  a  person  who  writes 
his  own  name  as  a  witness.  The  following  words,  also, 
have  in  the  Code  the  signification  attached  to  them  in 
this  section,  unless  otherwise  apparent  in  the  context: 
1.  The  word  "property"  includes  both  real  and  per- 
sonal pioperty; 

L2.J  The  words  "real  property"  are  coextensive 
with  lands,  tenements,  and  hereditments; 

3.  The  words  "personal  property"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word  "month"  means  a  calendar  month,  un- 
less otherwise  expressed; 

6.     The  word  "  will "  includes  codicils; 

6.  The  word  "writ "  signifies  on  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  Court 
or  judicial  officer;  and  the  word  "process,"  a  writ  or 
summons  issued  in  the  course  of  judicial  proceedings; 

7.  The  word  "vessel,"  when  used  in  reference  to 
shipping,  includes  ships  of  all  kinds,  steamboats  and 
steamships,  canal  boats,  and  every  structure  adapted  to 
be  navigated  from  place  to  place; 

8.  The  term  "peace  officer"  signifies  any  of  the 
officers  mentioned  in  section  eight  hundred  and  seven- 
teen of  the  Penal  Code; 

9.  The  term  "  magistrate"  signifies  any  one  of  the 
officers  mentioned  in  section  eight  hundred  and  eight 
of  the  Penal  Code; 
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10.  The  word  "  State,"  when  applied  to  the  different 
parts  of  the  United  States,  includes  the  District  of  Col- 
umbia and  the  Territories;  and  the  words  ''United 
States"  may  include  the  District  and  Territories. 

19.  GonsUtationality  of  Subsidy  Act  of  Stockton  City  Railroad. 
S.  &  V.  R.  R.  V.  Stockton.  41  Cal.  147. 

(Siibd.  1.)  Power  of  Legislature  over  mnnicipal  offices.  In  re  Bul- 
ger, In  re  Merrill,  45  Cal.  &53.  The  Act  of  1863,  which  declares  that 
**  the  Board  of  Supervisors  of  Sacramento  County  shall  be  a  body  pol- 
itic and  corporate,  does  not  make  that  county  a  municipal  corporation 
within  the  meaning  of  that  term  as  used  in  this  section."  People  y. 
Sacramento  County,  45  Cal.  692. 

37.  Power  of  State  to  exclude  paupers,  etc.,  from  its  limits.  State 
T.  S.  8.  Constitution,  42  Cal.  581. 

44.  The  Legislature  may  prescribe  the  seyeral  steps  to  be  pursued 
in  the  assertion  of  the  right  to  compensation  for  land  condemned. 
Potter  Y.  Ames,  43  Cal.  75. 

58*    An  Act  to  make  women  eligible  to  educational  offices. 
[Enacting  clause.] 

Women,  over  the  age  of  twenty-one  years,  who  are 
citizens  of  the  United  States  and  of  this  State,  shall  be 
eligible  to  all  educational  offices  within  the  State,  ex- 
cept those  from  which  they  are  excluded  by  the  Con- 
stitution. [Approved  March  12,  1874.  Immediate 
effect.] 

00*  Bifect  of  Fourteenth  and  Fifteenth  Amendments  to  the  Con- 
stitution of  the  United  States  upon  the  status  of  Citizenship.  Van 
Yalkenborg  y.  Brown,  43  Cal.  43. 

162.     From  the  county-seat  of  Inyo  County  to  Sac-  inyo. 
ramento,  four  hundred  and  sixty-five  miles;  to  Stockton, 
tour  hundred  and  seventeen  miles;  to  San  Quentin,  five 
hundred  and  forty-seven  miles.     [Approved  February 
4, 1874.] 

194.    From  the  county  seat  of  Sutter  County  to  Sac-  »«*•«• 
ramento,  fifty  miles;  to  Stockton,  ninety-five  miles;  to 
Ban  Quentin,  one  hundred  and  eighty  miles. 

169 


{§220-334 


Political  Code,  1873-4. 


220.  When  the  statate  prescribes  the  particalar  method  in  which 
a  public  officer,  acting  under  a  special  authority,  shall  perform  his 
duties,  the  mode  is  the  measure  of  power.  Gowell  v.  Martin,  43  CaL 
605.  When  the  State  by  legislatiTe  act  confers  upon  a  Board  of  Pablie 
Officers  jurisdiction  to  exercise  their  judgment  and  discretion  upon 
matters  within  their  power  to  perform,  the  Courts  cannot  renew  th« 
question  whether  that  discretion  was  properly  exercised.  Porter  v. 
Haight,  45  Gal.  631. 


OertlflOAte 
of  ele<iUon 


236.  The  certificate  of  election  is  prima  facie  evidence 
•^dcnDM^of  of  the  right  to  membership. 

richt  to 

6.  All  persons  who,  at  the  time  this  Code  takes  effect, 
hold  office  under  any  of  the  Acts '  repealed,  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the 
Codes  adopted  at  this  session  of  the  Legislature,  and 
excepting  offices  filled  by  appointment. 


flUtement 
of  oaoM  of 
•ontettto 
1M  filed. 


8«rTlc«  of 
mbpeiuM. 


number  to 
be  printed. 


274.  The  person  contesting  such  election  must, 
within  twenty  days  after  the  certificate  of  election  is 
issued,  file  with  the  clerk  of  the  county,  or  one  of  the 
counties  in  which  the  alleged  cause  of  contest  origin- 
ated, a  statement  of  the  grounds  of  contest,  verified  by 
his  oath. 

801.  The  subpena  may  be  served  by  any  person  who 
might  be  a  witness  in  the  matter,  and  his  affidavit  that 
he  delivered  a  copy  to  the  witness,  is  evidence  of  ser- 
vice. 

338-  The  repeal  of  an  Act  repealing  a  former  Act  does  not  revive 
the  former  Act  or  give  it  any  force  or  effect.  To  revive  such  former  Act 
it  mnst  be  re-enacted.    People  v.  Hunt,  41  Gal.  435. 

334.     There  must  be  printed: 

Of  the  report  of  the  Secretary  of  State,  twelve  hun- 
dred copies; 

Of  the  report  of  the  State  Controller,  two  thousand 
six  hundred  and  forty  copies; 

Of  the  report  of  the  State  Treasurer,  two  thousand 
one  hundred  and  sixty  copies; 

Of  the  report  of  the  Surveyor  General,  five  thousand 
two  hundred  and  eighty  copies; 
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Of  the  report  of  the  Superintendent  of  Public  In- 
struction, five  thousand  two  hundred  and  eighty  copies; 

Of  the  report  of  the  Attorney  General,  twelve  hun- 
dred copies; 

.   Of  the  report  of  the  Adjutant  General,  twelve  hun- 
dred copies; 

Of  the  report  of  the  State  Librarian,  twelve  hundred 
copies; 

Of  the  report  of  the  Fish  Commissioners,  twelve  hun- 
dred copies; 

Of  the  report  of  the  Directors,  Resident  Physician, 
Visiting  Physicians  of  the  Insane  Asylum,  two  thou- 
sand four  hundred  copies; 

Of  the  report  of  the  Directors  of  the  State  Prison, 
two  thousand  four  hundred  copies; 

Of  the  report  of  the  State  Board  of  Equalization,  two 
thousand  four  hundred  copies; 

Of  the  report  of  the  State  Capitol  Commissioners, 
twelve  hundred  copies; 

Of  the  report  of  the  State  Board  of  Harbor  Commis- 
sioners, twelve  hundred  copies; 

Of  the  report  of  the  Regents  of  the  University  of  Cali- 
fornia, two  thousand  four  hundred  copies; 

Of  the  report  of  the  Directors  of  the  State  Agricul- 
tural Society,  twelve  hundred  copies; 

Of  the  report  of  the  Tide  Land  Commissioners, 
twelve  hundred  copies. 

Of  the  report  of  the  Trustees  of  the  Asylum  for  the 
Deaf,  Dumb  and  Blmd,  twelve  hundred  copies; 

Of  the  report  of  the  State  Board  of  Health,  two  thou- 
sand four  hundred  copies. 

835.     The  reports  printed  must  be  delivered  by  the  Distribo' 
State  Printer,  as  follows :  **"^  ^ 

To  the  Governor,  fifty  copies  of  each  report; 

To  the  State  Treasurer,  ten  copies  of  each  report; 

To  the  Secretary  of  State,  thirty  copies  of  each  re- 
port; 

To  the  Superintendent  of  Public  Instruction,  two 
thousand  five  hundred  copies  of  his  report,  for  distribu- 
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tion  to  School  Trustees  and  school  teachers  thronghout 
the  State,  and  for  exchange  with  other  States; 

To  the  Sarveyor  General,  one  thousand  copies  of  bis 
report,  for  distribution  to  the  County  Surveyors,  Assefl- 
sors,  and  County  Clerks  of  the  several  counties,  and  for 
exchange  with  other  States; 

To  the  Adjutant  General,  five  hundred  copies  of  his 
report,  to  be  distributed  at  his  discretion; 

To  the  Attorney  General,  one  hundred  copies  of  his 
report,  for  distribution  to  the  several  District  Attorneys 
of  the  State; 

To  the  Controller,  two  hundred  copies  of  his  report; 

To  the  Secretary  of  State,  two  hundred  copies  of  his 
report; 

To  the  State  Treasurer,  one  hundred  copies  of  his 
report; 

To  the  State  Librarian,  two  hundred  copies  of  his 
report; 

To  the  officers  of  the  Insane  Asylum,  two  hundred 
copies  of  their  report; 

To  the  Directors  of  the  State  Prison,  one  hundred 
copies  of  their  report; 

To  the  Begents  of  the  University  of  California,  two 
hundred  copies  of  their  report; 

To  the  Trustees  of  the  Asylum  for  the  Deaf,  Dumb 
and  Blind,  five  hundred  copies  of  their  report; 

To  the  Fish  Commissioners,  two  hundred  copies  of 
their  report; 

To  the  State  Board  of  Equalization,  two  hundred 
copies  of  their  report; 

To  the  officers  of  the  State  Agritultural  Society,  two 
hundred  copies  of  their  report; 

To  the  State  Board  of  Health,  two  hundred  copies  o{ 
their  report; 

And  the  remaining  copies  thereof,  one  third  to  the 
order  of  the  Sergeant-at-Arms  of  the  Senate,  and  two 
thirds  to  the  order  of  the  Sergeant-at-Arms  of  the 
Assembly,  to  be  by  them  distributed  pro  rata,  to  the 
members  of  the  Senate  and  Assembly  next  to  convene. 
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887.     Of  the  report  of  the  Insurance  Commissioner,  ^^.^^ 
the  Commissioner  must  have  printed,  at  the  expense  of  2SSSto  \m 
his  office,  one  thousand  copies,  and  must  deliver  of  the  Sl^Ji^itSL 
same  as  follows: 

To  the  Governor,  twenty  copies ; 

To  the  State  Librarian,  ten  copies; 

To  the  Secretary  of  State,  thirty  copies ; 

To  the  3ergeant-at-Arms  of  the  Senate,  eighty  copies; 

To  the  Sergeant-at-Arms  of  the  Assembly,  one  hun- 
dred and  sixty  copies; 

And  the  residue  must  be  distributed  by  the  Commis- 
sioner in  furtherance  of  the  interest  of  insurance. 

487.  Whenever  any  person  has  received  moneys,  or  J^SS""*" 
has  money  or  other  personal  property  which  belongs  to  defanitei». 
the  State  by  escheatment  or  otherwise,  or  has  been  in- 
trusted with  the  collection,  management,  or  disburse- 
ment of  any  moneys,  bonds,  or  interest  accruing  there- 
from, belonging  to  or  held  in  trust  by  the  State,  and 
fails  to  render  an  aQoount  thereof  to  and  make  settle- 
ment with  the  Controller  within  the  time  prescribed  by 
law,  or  when  no  particular  time  is  specified,  fails  to 
render  such  account  and  make  settlement,  or  who  fails 
to  pay  into  the  State  Treasury  any  moneys  belonging 
to  the  State  upon  being  required  so  to  do  by  the  Con- 
troller, within  twenty  days  after  such  requisition,  the 
Controller  must  state  an  account  with  such  person, 
chargiug  twenty-five  per  cent,  damages,  and  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  the  time  of 
failure ;  a  copy  of  which  account  in  any  suit  therein  is 
prima  facie  evidence  of  the  things  therein  stated.  But 
in  case  the  Controller  cannot  for  want  of  information 
state  an  account,  he  may  in  any  action  brought  by  him 
aver  that  fact,  and  allege  generally  the  amount  of  money 
or  other  property  which  is  due  to  or  which  belongs  to 
the  State. 

443.    The  State  Controller  must,  between  the  tenth  toSSe  «- 
day  of  August  and  the  first  day  of  September  of  each  S^^' 
year,  estimate  the  amount  necessary  to  raise  the  sum  "^^^ 
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of  seven  dollars  for  each  census  child,  between  the  ages 
of  five  and  seventeen  years,  in  this  State,  which  shall 
be  the  amount  necessary  to  be  raised  by  ad  valorem  tax 
for  school  purposes  during  the  year;  which  amount  the 
Controller  must  immediately  certify  to  the  State  Board 
of  Equalization. 

G«Der»i  585.     The  Insurance  Commissioner  must  receive  all 

inraniica  bouds  and  securities  of  persons  engaged  in  the  trans- 
action of  insurance  business  in  this  State,  and  file  and 
safely  keep  the  same  in  his  office,  or  deposit  them  as 
provided  in  this  Article.  He  must  examine  and  inspect 
the  financial  condition  of  all  persons  engaged,  or  who 
desire  to  enguge,  in  the  business  of  insurance;  issue  a 
certificate  of  authority  to  transact  insurance  business  in 
this  State,  to  any  persons  in  a  solvent  condition  who 
have  fully  complied  with  the  laws  of  this  State;  deter- 
mine the  sufficiency  and  validity  of  all  bonds,  and  other 
securities,  required  to  be  given  by  persons  engaged  or 
to  be  engaged  in  insurance  business,  and  cause  the 
same  to  be  renewed  in  case  of  the  insufficiency  or  in- 
validity thereof;  and  perform  all  other  duties  imposed 
upon  him  by  the  laws  regulating  the  business  of  insu- 
rance in  this  State,  and  enforce  the  execution  of  such 
laws;  prepare  and  furnish  on  demand,  to  all  persons 
engaged  in  the  insurance  business,  blank  forms  for 
such  statements  or  reports  as  may  by  law  be  required 
of  them;  make,  on  or  before  the  first  day  of  August, 
in  each  year,  a  report  to  the  Governor  of  this  State, 
containing  a  tabular  statement  and  synopsis  of  the  re- 
ports which  have  been  filed  in  his  office,  showing  gen- 
erally the  condition  of  the  insurance  business  and 
interests  in  this  State,  and  other  matters  concerning 
insurance,  and  a  detailed  statement,  verified  by  oath, 
of  the  moneys  and  fees  of  office  received  by  him,  and 
for  what  purpose.  And  whenever  any  insurance  com- 
pany doing  business  in  this  State  shall  voluntarily  sur* 
render  to  the  Insurance  Commissioner  its  certificate  of 
authority  previously  granted,  thereby  withdrawing  from 
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bnsine^  in  the  State,  the  Commissioner  must  make  dae 
publication  of  such  surrender  and  withdrawal,  daily, 
for  the  period  of  one  month,  in  some  newspaper  pub- 
lished in  the  city  of  San  Francisco. 

596.     No  person  must  transact  insurance  business  in  Bnainew  of 

.  Insurant 

this  State  without  first  procuring  from  the  Insurance  "****<*  ^ 
Commissioner  a  certificate  of  authority,  as  in  this  chap-  ^^;^*4J** 
ter  provided;  and  all  policies  issued  or  renewed,  and 
all  insurance  taken  before  the  issuing  of  such  certifi- 
cate, are  null  and  void;  and  any  person  issuing  or  re- 
newing a  policy  without  such  certificate,  shall  forfeit  to 
the  people  of  the  State  of  California  the  sum  of  one 
hundred  dollars  for  each  policy  so  issued  or  renewed, 
to  be  collected  in  the  manner  prescribed  in  section  five 
hundred  and  ninety-eight  of  this  Code. 

596.  No  person  must  transact  insurance  business  in 
this  State  without  first  procuring  from  the  Insurance 
Commissioner  a  certificate  of  authority,  as  in  this  chap- 
ter pro^dded;  and  all  policies  issued  or  renewed  and  all 
insurances  taken  before  obtaining  such  certificate  of 
authority  are  null  and  void;  and  any  person  issuing  or  penalty, 
renewing  a  policy  without  such  certificate  shall  forfeit 
to  the  people  of  the  State  of  California  the  sum  of  ten 
thousand  dollars  for  each  policy  so  issued  or  renewed, 
to  be  collected  by  the  Insurance  Commissioner  in  the 
manner  prescribed  in  section  five  hundred  ninety-eight 
of  this  Code.  But  any  company  or  corporation  be-  Foreign 
longing  to  any  other  State  or  county  having  policies  of  compwiie*. 
life  insurance  outstanding  in  this  State,  and  that  were 
issued  in  accordance  with  the  laws  of  the  State,  shall 
have  the  right  to  maintain  an  agent  in  this  State  for  the 
collection  of  renewal  premiums  on  such  policies;  and 
the  Commissioner  is  hereby  authorized  to  issue  to  the 
duly  appointed  agent  of  such  company  or  corporation 
a  certificate,  authorizing  him  to  collect  such  premiums. 
But  the  company  or  corporation  must  satisfy  the  Com- 
missioner that  it  is  authorized  to  transact  insurance 
business  in  the  State  to  which  it  belongs.  The  agent 
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must,  on  or  before  the  tenth  day  of  January,  in  each 
year,  file  with  the  Court  a  statement,  under  oath,  show- 
ing the  gross  amount  of  premiums  collected  by  him 
during  the  year  ending  on  the  thirty-first  day  of  De- 
cember next  preceding,  and  upon  filing  such  statement 
he  must  pay  into  the  office  of  the  Commissioner  the 
sum  of  twenty  dollars  in  gold  coin  of  the  United  States. 
[Approved  March  30,  1874,  sixty  days.] 

600*  The  Insurance  Commissioner  may,  under  the  act  (Stat. 
1867-8,  p.  336),  legaUy  require  an  insurance  company  ascertained  by 
him  to  be  insoWeut,  as  therein  provided,  to  repair  its  capital  stock 
without  revoking  its  certificate.  PahMshe  y.  Pacific  Ins.  Co.,  i2  Oal. 
421. 

602.  Whenever  provision  for  the  liabilities  of  any 
person  engaged  in  the  insurance  business  in  this  State, 
for  losses  reported,  expenses,  taxes,  and  reinsurance  of 
all  outstanding  risks  estimated  at  fifty  per  cent,  of  the 
premiums  received  and  receivable  on  all  fire  risks  and 
marine  time  risks,  at  the  full  premiums  received  and 
receivable  on  all  other  marine  risks,  and  at  rates  for 
life  risks,  based  upon  the  rate  of  mortality  established 
by  the  American  Experience  Life  Table,  and  interest  at 
four  and  one  half  per  cent,  per  annum,  and  such  rates 
for  accident  and  other  kinds  of  insurance,  as  are  ac- 
cepted by  the  insurance  authorities  of  the  State  of  New 
York,  would  so  far  impair  his  capital  stock  paid  in  as 
to  reduce  the  same  below  two  hundred  thousand  dollars 
in  gold  coin  of  the  United  States,  or  below  twenty  per 
cent,  of  said  capital  stock  paid  in,  such  person  is  insol- 
vent. And  in  the  case  of  a  person  thus  engaged  in  the 
insurance  business  in  this  State,  on  the  mutual  plan,  if 
his  available  cash  assets  shall  not  exceed  his  liabilities, 
as  hereinbefore  enumerated,  in  the  full  sum  of  two  hun- 
dred thousand  dollars  in  United  States  gold  coin,  such 
person  is  insolvent. 

610.    The  Commissioner   must  require  from  every 
corporation  or  person  doing  business  of  insurance  in 
this  State,  a  statement,  verified  as  follows: 
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1.  If  it  be  made  by  a  corporation  organized  under 
the  laws  of  this  State,  by  the  oaths  of  the  President 
and  Secretary,  or  of  the  Vice  President  and  Secretary 
thereof; 

2.  If  made  by  a  foreign  insurance  company  or  per- 
son, by  the  oath  of  the  principal  executive  officer 
thereof; 

3*  If  it  be  made  by  an  individual  or  firm,  by  the 
oath  of  such  individual  or  a  member  of  the  firm. 

611.  The  statement  mentioned  in  the  preceding  ^^^^ 
section  must  exhibit  the  condition  and  affairs  of  every  »»<^- 
such  corporation,  person,  firm,  or  individual,  on  the 
thirty-first  day  of  December  then  next  preceding,  and 
must  be  published  in  a  daily  newspaper  in  the  city 
where  the  principal  office  is  located,  for  the  period  of 
one  week;  and  must  be  filed  with  the  Insurance  Com- 
missioner, as  follows: 

1.  If  made  by  a  person  residing  in,  or  by  a  com- 
pany organized  under  the  laws  of  this  State,  on  or  be- 
fore the  first  day  of  February  of  each  year; 

2.  If  made  by  a  person  resident  of,  or  by  a  com- 
pany organized  under  the  laws  of  any  other  State  or 
Territory  or  district  of  the  United  States,  on  or  before 
the  first  day  of  March  of  each  year; 

3.  If  made  by  a  person  resident  of,  or  by  a  com- 
pany organized  under  the  laws  of  any  country  foreign 
to  the  United  States,  on  or  before  the  first  day  of  April 
of  each  year. 

616.    The  Insurance  Commissioner  must  require,  as  Agent  npon 

,  wAom  pro- 

a  condition  precedent  to  the  transaction  of  insurance  ^^y  ^ 
business  in  this  State  by  any  foreign  corporation  or 
company,  that  such  corporation  or  company  must  file 
in  his  office  the  name  of  an  agent,  and  his  place  of  resi- 
dence in  this  State,  on  whom  summons  and  other 
process  may  be  served  in  all  actions  or  other  legal  pro- 
ceedings against  such  corporation  or  company.  All 
process  so  served  gives  jurisdiction  over  the  person  of 
such  corporation  or  company.     The  agent  so  appointed 
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^th^to^be  ^^^  designated  shall  be  deemed  in  law  a  general  agent, 
ni«4ie.  ^^^  must  be  the  principal  agent  or  chief  manager  of 
the  business  of  snch  corporation  or  company  in  this 
State.  Any  act,  statement,  representation,  or  agrees 
ment,  done  or  made  by  an  agent  so  appointed  and 
designated,  which  in  any  manner  pertains  to  the  busi- 
ness of  such  corporation  or  company,  shall  be  deemed 
the  act,  statement,  representation,  or  agreement  of  the 
principal,  and  shall  have  the  same  force  and  effect  as 
if  done  or  made  by  the  principal.  Any  such  foreign 
corporation  or  company  shall,  as  a  further  condition 
precedent  to  the  transaction  of  insurance  business  in 
this  State,  and  in  consideration  of  the  privilege  to  trans* 
act  such  insurance  business  in  this  State,  make  and  file 
with  the  Insurance  Commissioner  an  agreement  or 
stipulation,  executed  by  the  proper  authorities  of  such 
corporation  or  company,  in  form  and  substance  as  fol- 
lows: ''The  [giving  name  of  corporation  or  company], 
does  hereby  stipulate  and  agree,  that  in  consideration 
of  the  permission  granted  by  the  State  of  California  to 
it,  to  transact  insurance  business  in  that  State,  that  in 
all  litigation  between  [giving  name  of  corporation  or 
company],  and  any  citizen  of  the  State  of  California, 
the  Courts  of  said  State  shall  have  and  maintain  ex- 
clusive jurisdiction  of  such  litigation.  And  it  is  further 
agreed  that  no  action  hereafter  commenced  in  any  Dis- 
trict Court  of  said  State  of  California  against  [insert 
name],  shall  be  removed  or  transferred  therefrom  to  the 
United  States  Circuit  Court. "  If  in  any  action  hereafter 
commenced  in  any  District  Court  of  this  State,  by  a  citi-. 
zen  thereof,  against  a  foreign  corporation  or  company 
doing  insurance  business  in  said  State,  such  corporation 
or  company  shall  transfer,  or  cause  to  be  transferred,  su<;h 
action  to  the  United  States  Circuit  Court,  the  right  of  such 
corporation  or  company  to  transact  insurance  business  in 
said  State  shall  thereupon  and  thereby  cease  and  deter^ 
mine ;  and  the  Insurance  Commissioner  shall  immediately 
revoke  the  certificate  of  such  corporation  or  company, 
authorizing  it  to  do  business  in  said  State  of  Califoniia. 
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617.    The  Commissioner  must  collect  the  sum  of  one  ^^^^^5 
thousand  dollars  from  any  corporation  or  company  en-  ^^^es" 
gaged  in  the  business  of  insurance,  for  a  failure  to  SilamSt!^*' 
make  and  deposit,  in  his  office,  within  ninety  days  after 
being  thereto  requested  by  said  Commissioner,   the 
statements  and  stipulations  provided  for  in  the  eighth 
preceding  section  and  the  last  preceding  section;  and 
an  additional  penalty  of  two  thousand  dollars  for  each 
and  every  month  thereafter  that  such  corporation  or 
company  continues  to  transact  the  business  of  insu- 
rance, until  such  certificate,  statement,  and  stipulations 
are  filed;  and  for  that  purpose  suit  may  be  instituted 
in  the  name  of  the  people  of  the  State  of  California, 
in  any  court  of  competent  jurisdiction.     The  Insurance 
Commissioner  shall  immediately  after  the  passage  of 
this  Act  give  due  notice  of  its  provisions  to  all  foreign 
insurance  corporations  or  companies  doing  or  proposing 
to  do  business  in  this  State.     [Approved  March  28th, 
1874.     In  effect  immediately.] 

622  Whenever  the  laws  of  any  State  or  country  sataiiatory 
reqaire  of  insurance  companies,  incorporated  under  the 
laws  of  this  State,  and  having  agencies  in  such  other 
State  or  country,  or  of  the  agents  thereof,  any  further 
or  greater  license,  fees,  charges,  impositions,  taxes,  de- 
posit of  securities,  statements,  publications,  or  cer- 
tificates of  authority,  or  inflict  any  greater  fines  or 
penalties  upon  such  corporations  or  agents  than  are  re- 
quired from  similar  companies  or  agents,  belonging  to 
such  State  or  country  respectively,  then  and  in  every 
such  case,  from  every  company,  person,  or  corporation 
of  such  State  or  country,  which  has  or  is  about  to 
establish  agencies  in  this  State,  the  Commissioner 
must,  before  it  continues  or  commences  to  do  business 
in  this  State,  collect  the  same  license,  fees,  charges, 
impositions,  and  taxes,  as  are  imposed  by  such  State 
upon  agents,  companies,  corporations,  or  persons  of 
this  State,  doing  business  in  such  State  in  excess  of  the 
license,   fees,   charges,   impositions,  and  taxes,  upon 
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agents,  companies,  corporations,  or  persons  of  that 
State,  and  require  the  same  statements,  publications, 
certificates  of  authority,  and  the  same  deposit  of  secur- 
ities as  are  required  by  the  Jaws  of  such  State  or  coun- 
try, of  companies,  persons,  or  corporations,  and  agents 
of  this  State,  doing  business  in  such  other  State  or 
country.  And  the  same  fines  and  penalties  must  be  in- 
flicted upon  companies/  persons,  or  corporations,  o{ 
such  other  Sta'te  or  country,  and  their  agents,  as  are 
inflicted  by  the  laws  of  such  State  or  country  upon 
companies,  persons,  or  corporations  of  this  State,  and 
their  agents,  in  excess  of  such  fines  and  penalties  in- 
flicted upon  companies,  persons,  or  corporations  be- 
longing to  such  State  or  country,  respectiyely ;  which 
may  be  recovered  by  the  Insurance  Commissioner  in 
the  manner  provided  in  §698  of  this  Code. 

GonditionB  688.  No  porsou  shall,  in  this  State,  act  as  the  agent 
toril^tto  or  solicitor  of  any  life  insurance  company  doing  busi- 
!lf^Miici^!  ness  in  this  State,  until  he  has  produced  to  the  Com- 
missioner, and  filed  with  him,  a  duplicate  power  of 
attorney  from  the  company,  or  its  authorized  agent, 
authorizing  him  to  act  as  such  agent  or  solicitor. 
Upon  filing  such  power,  the  Commissioner  shall  issue 
a  license  to  him  to  act  as  such  agent  or  solicitor  for 
such  company,  if  such  company  has  received  a  cer- 
tificate of  authority  from  such  Commissioner  to  do  busi- 
ness in  this  State;  provided,  that  if  such  agent  or 
solicitor  shall,  within  the  twelve  months  next  preced- 
ing, have  been  in  the  employ  of  any  other  company,  or 
its  authorized  agent;  as  such  agent  or  solicitor,  he 
must  produce  to  the  Commissioner  written  evidence 
from  such  employer,  that  all  moneys  he  may  have  col- 
lected for  such  company  or  agent  have  been  paid  over 
to  said  company  or  agent.  Such  license  shall  continue 
in  force  for'  twelve  months  from  the  date  thereof,  but 
may  be-  and  shall  be  sooner  revoked  upon  application 
of  the  company  or  its  authorized  agent.  Such  license 
may  be  renewed  from  time  to  time,  for  an  additionel 
period  of  twelve  months,  on  production  by  the  holder 
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to  the  Commissioner  of  a  certificate  from  the  company 
that  such  person's  authority  as  such  agent  or  solicitor 
continues.  For  each  such  license,  or  renewal  thereof, 
the  Commissioner  shall  receive  the  sam  of  one  dollar. 
The  Commissioner  shall  keep  an  alphabetical  list  of  the 
names  of  persons  to  whom  such  license  shall  be  issued, 
with  the  date  of  the  license  and  renewal,  and  the  name 
of  the  company  for  which  such  person  is  working.  If  2?um"tion 
any  person  shall  fraudulently  assume  to  be  an  author-  J'^j^'^*'^ 
ized  agent  or  solicitor  of  any  life  insurance  company,  ™«^»- 
and  thus  procure,  or  attempt  to  procure,  applications, 
or  receive  or  attempt  to.  obtain  money  for  premiums,  he 
shaU  be  guilty  of  a  misdemeanor.  If  any  person  shall, 
under  a  false  or  fictitious  name,  procure,  or  attempt  to 
procure,  a  license  to  act  as  agent  or  solicitor  of  any  life 
insurance  company,  he  shall  be  guilty  of  a  misdemeanor. 
[Approved  March  12,  1874.    Sixty  days.] 

656.     The  Board  must  keep  a  record  of  all  their  pro-  Record 
ceedings,  and  any  member  may  cause  his  dissent  to  the  ^'t^^ 
action  of  the  majority  upon  any  matter  to  be  entered  "**"'***■• 
upon  such  record;  and  all  claims  must  be  entered  on 
the  minutes  of  the  Board,  before  the  same  shall  be 
acted  upon.    [Approved  March  30,  1874.     Immediate 
effect.] 

672.  A  specific  appropriation  is  an  act  by  which  a  named  Bmn  of 
money  has  been  set  apart  in  the  Treasury,  and  devoted  to  the  payment 
of  a  particnlar  demand.  Stratton  y.  Green,  45  Gal.  149.  The  fund 
upon  which  a  warrant  mnst  be  drawn  ii^nst  be  one  the  amount  of  which 
>s  designattjd  by  law,  and  therefore  capable  of  definitive  exhaustion.  Id. 
The  authority  and  duty  of  the  Controller  of  State  to  draw  a  warrant 
upon  the  Treasurer,  is  limited  to  cases  in  which  he  is  authorized  to  draw 
such  warrant  by  some  law  which  provides  a  specific  appropriation  for 
the  payment  of  the  warrant  so  drawn.    Stratton  v.  Green,  45  Gal.  149. 

787.     The  annual  salaries  of  the  Judges  of  the  Third,  saivv  of 
Pourth,    Sixth,    Twelfth,   Fifteenth,   and    Nineteenth  JndgM. 
Judicial  Districts  are  six  thousand  dollars  each. 

777.    The  reports  must  be  published  in  well  bound  S^JJiJf 
Tolumes,  and  must  be  printed  on  good  book  paper,  in  ^^''*«*'*- 

171 


J 


?g777-780 


Political  Code,  1873-4. 


style  of 
Beporta. 


long  primer  leaded,  except  the  title  page,  the  table  of 
cases,  the  synopsis,  and  index.  The  Reporter  must 
copyright  each  volume  of  the  reports  in  his  own  name 
— but  such  copyright  shall  be  the  property  of  the  State. 

T77.  The  Reports  must  be  published  in  well  bound 
volumes,  and  must  be  printed  on  good  book  paper,  in 
small  pica,  leaded,  and  brevier,  equal  in  quality  of  pa- 
per and  binding  to  Volumes  Thirty-three  to  Thirty-nine, 
inclusive,  of  California  Reports. 


^hidb*^'  T78.  The  Reporter  shall  have  no  pecuniary  interest 
«)nt»ct.  in  the  volumes  of  Reports,  but  they  must  be  published 
under  the  supervision  of  the  Court  and  Reporter,  by 
contract,  to  be  entered  into  by  the  Reporter,  Secretary 
of  State,  and  Attorney  General,  with  the  person  or  per- 
sons who  shall  agree  to  publish  and  sell  the  said  Reports, 
for  a  period  of  ten  years,  on  the  terms  most  advan- 
tageous to  the  State  and  the  public,  and  at  a  rate  not  to 
exceed  four  dollars  per  volume  of  seven  hundred  pages. 


AdTeitlsiiig 

forpropo- 

Mis. 


Oomtnet, 

whfttto 

require. 


779.  Before  entering  into  said  contract,  it  shall  be 
the  duty  of  the  Secretary  of  State  to  advertise  for  pro- 
posals for  the  publication  of  said  Reports,  for  thirty 
days,  in  one  daily  paper  in  Sacramento,  and  one  daily 
paper  in  San  Francisco.  It  shall  be  the  duty  of  said 
Reporter,  Secretary  of  State,  and  Attorney  General,  to 
consider  all  proposals  for  the  publication  of  said  Re- 
ports which  may  be  made  to  them,  and  to  award  the 
contract  to  the  person  or  persons  who  may  agree  to 
publish  and  sell  the  same  on  the  terms  most  advanta- 
geous to  the  State  and  public. 

780.  The  contract  must  require  the  publisher  to 
print  and  publish  each  volume  in  the  style  required  by 
section  seven  hundred  and  seventy-seven,  within  sixty 
days  from  the  time  at  which  the  manuscript  is  deliv- 
ered by  the  Reporter,  to  sell  three  hundred  copies  to 
the  State  at  the  price  fixed  in  the  contract,  and  to  keep 
on  hand  and  for  sale,  at  the  price  stipulated  in  the  con- 
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tract,  a  snfficient  number  of  copies  of  each  volume  to 
supply  all  demands  for  six  years  from  the  publication 
thereof,  and  to  give  bonds  for  the  fulfillment  of  the 
terms  of  the  contract,  in  the  sum  of  ten  thousand 
dollars. 

781.  The  Secretary  of  State  must  keep  on  sale,  at  Sf^^^ 
three  dollars  per  volume,  the  copies  of  the  edition  not 
distributed  under  the  provisions  of  section  four  hun- 
dred and  ten,  and  must,  at  the  end  of  each  month,  pay 

into  the  State  Treasury,  the  proceeds  of  all  sales  made 
by  him. 

TBI.     On  the  publication  of  each  volume  of  Eeports,  secretly  of 
the  Secretary  of  State  must  purchase,  for  the  use  of  the  pnrchMe 

•/  r  '  ^         volumes  for 

State,  three  hundred  copies  of  said  volume  at  the  price  w*©'  sute. 
named  in  the  contract,  not  exceeding  four  dollars  per 
volume,  and  after  having  distributed  the  same,  as  re- 
quired by  section  four  hundred  and  ten,  shall  deposit 
the  surplus  copies,  if  any  there  be,  in  the  State  Library. 

782.  If,   after  advertising  as  required  by  section  nn»y  <rf 
seven    hundred    and    seventy-nine,   no  proposals  are  ®'J^^^ 
received  by  the  Secretary  of  State  agreeing  to  print,  p^pjJJ};^ 
publish,  and  sell  said  volumes  at  a  price  not  exceeding 

four  dollars  per  volume,  then  the  State  Printer  must 
print  and  bind  twelve  hundred  copies  of  each  volume, 
and  deliver  to  the  Secretary  of  State  all  the  copies 
printed  by  him ;  and  the  Secretary  of  State  must  keep  the 
copies  of  the  edition  not  distributed  under  the  provisions 
of  section  four  hundred  and  ten  on  sale  at  four  dollars 
per  volume,  at  retail,  and  at  such  wholesale  price  as 
may  be  fixed  by  the  Governor,  Controller,  and  Secretary 
of  Static,  and  must,  at  the  end  of  each  month,  pay  into 
the  State  Treasury  the  proceeds  of  all  sales  made  by 
him.  This  act  shall  not  apply  to  any  volume  of  Beports, 
the  printing  of  which  may  have  been  commenced  by 
the  State  Printer  at  the  time  the  contract  herein  pro- 
vided for  is  made.  [Approved  March  24,  1874.  Im- 
mediate effect.] 
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Bot^.^'  191.  The  Governor  must  appoint  and  commission 
Notaries  Public  as  follows  : 

For  the  County  of  San  Francisco,  twenty-two  ; 

For  the  Counties  of  Alameda,  Sacramento,  San 
Joaquin,  Santa  Clara,  Amador,  Butte,  Calaveras, 
Contra  Costa,  El  Dorado,  Los  Angeles,  Monterey,  Ne- 
vada, Placer,  Santa  Cruz,  Solano,  Sonoma,  Tuolomne, 
Yolo,  and  Tuba,  twei^ty  each ;  for  each,  of  the  other 
Counties,  fifteen. 

An  Act  to  provide  for  (he  appointment  of  culdUionoU  Notaries  PvbHc  in  ikt 
counties  of  Fresno,  Tulare,  and  Humboldt.    [Approved  January  9, 
1874.] 
^Enacting  Glaase.) 

Section  1 .  The  Governor  shall  have  the  power  and  is  hereby  au- 
thorized to  appoint  and  commission  four  Notaries  Pablio  in  each  of  the 
ooTinties  of  Fresno,  Tulare  and  Humboldt,  in  addition  to  the  number 
now  authorized  by  law  to  be  appointed  in  said  counties,  who  shall  hold 
their  offices  for  the  period  of  two  years  and  until  their  successors  shall 
have  been  appointed  and  qualified. 

Sbc.  2.    This  Act  shall  take  effect  immediately. 

Am  Act  to  provide  for  the  appoiivtment  of  additionai  Notaries  PvibHe  ta 

some  of  the  counties  of  tliis  Stale.    [Approved  January  19,  1874.] 
(Enacting  Clause.) 

Section  1.  The  Governor  is  hereby  authorized  to  appoint  and  com- 
mission Notaries  Public  in  the  following  counties,  in  addition  to  those 
now  authorized  by  law.  in  the  county  of  Santa  Clara  eight,  one  of 
whom  shall  have  his  place  of  business  at  Mayfleld,  one  at  San  Felipe, 
one  at  Milpitas,  one  at  Saratoga,  and  one  at  Gilroy  township,  and  one 
at  Mountain  View.  In  the  county  of  Napa,  one  to  reside  at  Yountrille. 
In  the  counties  of  Santa  Barbara  and  San  Luis  Obispo,  three  eitch;  in 
the  county  of  Sonoma  two,  one  to  reside  at  Pine  Flat. 

Sbc.  2.    This  Act  shall  take  effect  immediately. 

Am  Act  to  add  five  addUioncU  Notaries  Public  in  Stanislaus  County.    [Ap- 
proved February  17,  1874.] 
(Enacting  Clause.) 

Section  1.  That  in  addition  to  the  Notaries  Public  now  provided  for 
by  law,  the  Governor  shaU  appoint  five  additional  Notaries  Public  for 
the  county  of  Stanislaus. 

Sbc.  2.    This  Act  shall  take  effect  fh>m  and  after  its  passage. 
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Aif  Act  to  provide  for  the  appointment  of  an  <tddUional  Notary  PubHc  for 
the  City  and  CoujUy  of  San  FranciscOf  for  the  accommodaiion  of  the 
inhafntants  of  said  city  and  county  residing  south  of  Market  street. 
[Approved  February  20,  1874.] 
(Enacting  GlauBe.) 

Skction  1.  The  Governor  is  authorized  to  app^ant  and  commiasion 
one  additional  Kotar}'  Public  for  the  city  and  county  of  Ban  Francisco, 
who,  when  duly  qualified  under  and  according  to  the  laws  of  the  State 
gOTeming  Notaries  Public,  shall  be  invested  with  all  the  official  powers 
and  qualifications,  and  subject  to  all  the  duties  and  liabilities  of  other 
Kotaries  Public  lawfully  appointed,  commissioned  and  qualified  for 
ttid  city  and  county. 

Sic.  2.  Said  Notary  Public  shall  keep  an  office  for  the  transaction 
of  business  in  that  portion  of  the  city  and  county  of  San  Francisco, 
south  of  Market  street. 

Sic.  3.  This  Act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

Ak  Act  to  proinde  for  the  Appointment  of  an  additional  Notary  Public  for 

the  County  of  Los  Angeles.    [Approved  March  10,  1874.] 
(Enacting  Clause.) 

SscroN  1.  For  the  County  of  Los  Angeles,  an  additional  Notary 
Public  shall  be  appointed  by  the  Governor,  to  reside  at  Anaheim,  who 
shall  hold  office  for  the  term  of  two  years,  and  until  his  successor  is 
appointed  and  qualified. 

Skc.  2.    Efiect  immediately. 

Aji  Act  to  provide  additional  Notaries  Fuhlio  in  the  County  of  Inyo, 

[Approved  March  24,  1874.] 
(Enacting  Cause.) 

SxcnoN  1.  The  Governor  is  hereby  authorized  to  appoint  two  addi- 
tional Notaries  Public  in  and  for  the  County  of  Inyo ;  and  said  Notaries, 
when  appointed,  shall  hold  office  under  and  by  virtue  of  all  the  laws 
now  or  hereafter  pertaining  to  said  officers. 

Sic.  2.    This  Act  shall  take  effect  from  and  after  its  passage. 

Ah  Act  to  amend  an  Act  entitled  '*  An  Ac*  to  amend  sections  3009  €md  3010 

of  the  PolUioal  Code.''    [Approved  March  23  (30),  1874.] 
(Enacting  Clause.) 

Skction  1.  ^  The  Board  of  Health  of  the  city  and  county  of  San  Fran- 
dflco  shall  alone  have  the  power  to  appoint  one  City  Physician,  who 
shall  receive  an  annual  salary  of  nine  hundred  dollars,  which  must  be 
paid,  in  equal  monthly  instalments,  out  of  the  general  fund  of  the  city 
and  county  of  San  Francisco,  in  the  same  manner  as  the  salaries  of  the  < 

other  officers  of  said  city  and  county  are  paid. 

8bc.  2.  The  said  Board  of  Health  of  the  city  and  county  of  San  Fran- 
eisco  may,  in  their  discretion,  appoint  one  engineer  and  plumber,  one 
first  cook,  second  oook,  one  third  cook,  one  baker,  one  butcher,  one 
clerk  and  interpreter,  one  ambulanot)  driver,  one  gatekeeper,  one  dresser 
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and  sixteen  nurses,  as  employees  and  medical  attendants  of  the  City 
and  County  Hospital  of  San  Franoisoo. 

Sec.  3.  The  following  monthly  salaries  are  hereby  allowed  to  said 
employees  and  medical  attendants  mentioned  in  section  2  of  this  Act: 
Engineer  and  plumber,  $100  per  month;  first  cook,  $70  per  month; 
second  cook,  $40  per  month;  third  cook,  $35  per  month ;  baker,  $75  per 
montli;  butcher,  $40  per  month;  clerk  and  interpreter,  $40  per  month; 
ambulance  driyer,  $40  per  month;  dresser,  $50  per  month;  nurses,  $40 
per  month  each .  AH  of  said  sums  must  be  paid  monthly  out  of  the 
Hospital  and  Almshouse  Fund  of  said  city  and  county  of  San  Francisco, 
and  the  Auditor  of  said  city  and  county  is  hereby  directed  to  audit  the 
said  demands  payable  out  of  the  fund  aforesaid,  upon  the  approYal  of 
the  same  by  the  said  Board  of  Health. 

Sko.  4.  This  Act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

ProCMt,  795.    The  protest  of  a  Notary,  under  his  hand  and 

•videnoe  of  oflScial  Seal,  of  a  bill  of  exchange,  or  promissory  note, 
for  non-acceptance,  or  non-payment,  stating  the  pre- 
sentment for  acceptance  or  payment,  and  the  non- 
acceptance  or  non-payment  thereof,  the  service  of 
notice  on  any  or  all  of  the  parties  to  such  bill  of  ex- 
change or  promissory  note,  and  specifying  the  mode  of 
giving  such  notice,  and  the  reputed  place  of  residence 
of  the  party  to  such  bill  of  exchange  or  promissory  note 
and  of  the  party  to  whom  the  same  was  given,  and  the 
Post  Office  nearest  thereto,  is  prima  facie  evidence  of 
the  facts  contained  therein. 

Feeg.  798.    The  fees  of  Notaries  are  as  follows:    For  draw- 

ing and  copying  every  protest  for  the  non  payment  of 
a  promissory  note,  or  for  the  non-payment  or  non-ac- 
ceptance of  a  bill  of  exchange,  draft,  or  check,  two 
dollars ;  for  drawing  and  serving  every  notice  of  non- 
payment of  a  promissory  note,  or  of  the  non-payment 
or  non-acceptance  of  a  bill  of  exchange,  order,  draft,  or 
check,  one  dollar;  for  recording  every  protest,  one 
dollar;  for  drawing  an  affidavit,  deposition,  or  other 
paper,  for  which  provision  is  not  herein  made,  for  each 
folio,  thirty  cents ;  for  taking  an  acknowledgment,  or 
proof  of  a  deed,  or  other  instrument,  to  include  the  seal 
and  the  writing  of  the  certificate,  for  the  first  two 
signatures  one  dollar  each,  and  for  each  additional 
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signature,  fifty  cents ;  for  administering  an  oath  or  af- 
firmation, fifty  cents ;  for  every  certificate,  to  include 
writing  the  same  and  the  seal,  one  dollar.  [Approved 
March  16,  1874.    Immediate  effect.] 

843.     No  County  officer  must  be  appointed  or  act  as  ^g^^^^^j 
the  deputy  of  another  officer  of  the  same  county.  ^iSyof 

another 
878-    The  Legislature  can  abolish  or  change  an  office  created  by  it, 
and  it  may  extend  or  abridge  the  terms  of  its  incumWnts  at  pleasure. 
In  re  Balger,  In  re  Merrill,  45  Cal.  553. 

926.  Every  officer  charged  with  the  disbursement  of  ^J^J^ 
public  moneys,  who  is  informed  by  affidavit  that  any  JJJJJfj^^^ 
officer  whose  account  is  about  to  be  settled,  audited,  or 
paid  by  him,  has  violated  any  of  the  provisions  of  this 
Article,  must  suspend  such  settlement  or  payment,  and 
cause  such  officer  to  be  prosecuted  for  such  violation, 
by  the  District  Attorney  of  the  county.  In  case  there 
be  judgment  for  the  defendant  upon  such  prosecution, 
the  respective  officer  may  proceed  to  settle,  audit,  or 
pay  such  account  as  if  no  such  affidavit  had  been  filed. 

956.  The  officer  whose  duty  it  is  to  approve  official  JuBtwca- 
bonds  required  of  State,  county,  or  township  officers,  snreties. 
must  not  accept  or  approve  any  such  bond,  unless  each 
of  the  sureties  severally  justify  before  an  officer  author- 
ized to  administer  oaths,  as  follows:  First — On  a  bond 
given  by  a  State  officer,  that  such  surety  is  a  resident 
and  freeholder  or  householder  within  this  State,  and  on 
a  bond  given  by  a  county  or  township  officer,  that  such 
surety  is  a  resident  and  freeholder  or  householder  within 
such  county,  or  within  an  adjoining  coimty.  Second — 
That  such  surety  is  worth  the  amount  for  which  he  be- 
comes surety,  over  and  above  all  his  debts  and  liabil- 
ities, in  unincumbered  property,  situated  within  this 
State,  exclusive  of  property  exempt  irdm  execution  and 
forced  sale.  Third — A  member  of  the  Board  of  Super- 
visors shall  not  be  accepted  as  surety  upon  the  official 
bond  of  any  county  or  township  officer  of  his  county ; 
nor  shall  the  Sheriff,  Clerk,  Tax  Collector,  Treasurer, 
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Recorder,  Auditor,  Assessor,  or  District  Attorney  of 
the  same  county  become  sureties  upon  official  bonds 
for  each  other.  [Approved  March  30,  1874.  Sixty 
days.] 

067*    Liability  of  SnretieH  on  official  bond  of  TreaBurer.    PUotr 
County  T.  Dickerson,  45  Gal.   12. 

886.  The  official  bond  of  the  County  Clerk  shall, 
after  being  recorded,  be  filed  in  the  office  of  the  County 
Treasurer,  and  the  safekeeping  of  the  same  is  hereby 
made  the  duty  of  the  County  Treasurer.  [Approved 
March  27,  1874.] 

1032.  The  public  records  and  other  matters  in  the 
office  of  any  officer,  are  at  all  times,  during  office  hours, 
open  to  the  inspection  of  any  citizen  of  this  State.  In 
all  actions  for  divorce,  the  pleadings,  and  the  testimony 
taken  and  filed  in  said  actions,  shall  not  be  by  the  Clerk 
with  whom  the  same  is  filed,  or  the  referee  before  whom 
the  testimony  is  taken,  made  public,  nor  shall  the  same 
be  allowed  to  be  inspected  by  any  person  except  the 
parties  that  may  be  interested,  or  the  attorneys  to  the 
action,  or  by  an  order  of  the  Court  in  which  the  action 
is  pending;  a  copy  of  said  order  must  be  filed  with  the 
Clerk.  In  cases  of  attachment,  the  Clerk  of  tlie  Court 
with  whom  the  complaint  is  filed  shall  not  make  public 
the  fact  of  the  filing  of  such  complaint,  or  of  the  issu* 
ing  of  such  attachment,  until  after  the  filing  of  return 
of  service  of  attachment. 

1007.  No  person's  name  must  be  entered  by  the 
Clerk,  unless: 

1.  Upon  a  certificate  of  registration  in  another 
county,  showing  that  such  registration  has  been  can* 
celled,  and  upon  proof,  by  the  affidavit  of  the  party, 
that  he  is  an  elector  of  the  county  in  which  he  seeks  to 
be  registered; 

2.  Upon  the  returns  of  the  Assessor  of  the  county; 

3.  If  a  naturalized  citizen,  upon  the  production  of 
his  certificate  of  naturalization,  or  upon  his  own  affida- 
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Tit  that  it  is  lost,  or  out  of  his  possession,  which  affi- 
davit must  state  the  place  of  his  nativity,  and  the  time 
and  place  of  his  naturalization,  together  with  his  affida- 
vit that  he  has  resided  in  the  United  States  for  five 
years,  and  in  this  State  for  six  months  next  preceding 
the  time  of  application,  and  that  he  is  an  elector  of  the 
county; 

i.  If  born  in  a  foreign  country,  upon  his  affidavit 
that  he  became  a  citizen  of  the  United  States  by  virtue 
of  the  naturalization  of  his  father,  whilst  he  was  resid-* 
ing  in  the  United  States,  and  under  the  age  of  twenty- 
one  years,  and  that  he  is  an  elector  of  the  county; 

5.  Upon  the  production  and  fiUng  of  a  certified  copy 
of  the  judgment  of  a  District  Court  directing  such  entry 
to  be  made; 

6.  In  other  cases,  upon  the  affidavit  of  the  party  that 
he  is  an  elector  of  the  county; 

7.  In  every  case,  the  affidavit  of  the  party  must  show 
all  the  facts  required  to  be  stated  in  the  entry  on  the 
r^;ister,  except  the  date  and  number  of  the  entry. 

1106.    The  clerk  must  cancel  the  entry  in  the  follow-  when  entry 

.  mnftbe 

ing  cases :  oanoeled. 

1.  At  the  request  of  the  party  registered; 

2.  When  he  knows  of  the  death  or  of  the  removal  of 
the  person  registered ; 

3.  When  the  insanity  of  the  person  registered  is  le- 
gally established ; 

4.  Upon  the  production  of  a  certified  copy  of  a  judg- 
ment of  felony,  in  full  force  against  the  person  regis- 
tered, or  upon  information  of  such  conviction,  obtained 
as  hereinafter  provided ; 

6.  Upon  the  production  of  a  certified  copy  of  a  judg- 
ment directing  the  cancellation  to  be  made; 

6.  Upon  the  certificate  of  the  Board  of  Election  of 
any  precinct  sent  up  with  the  election  returns,  stating 
tiie  death  or  removal,  within  their  own  knowledge,  of 
person  registered; 

7.  When  ^it  appears,  by  the  returns  made  by  the 
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Board  and  Clerks  of  Election,  that  the  respective  parly 
did  not  vote  daring  the  next  preceding  three  years  at 
any  general  or  judicial  election; 

8.  The  Clerk  shall  cancel  upon  the  Great  Begister 
every  name  found  thereon  which  is  also  found  upon  the 
Register  of  Deaths,  provided  for  in  section  three  thou- 
sand and  seventy-nine  of  this  Code; 

9.  Every  Judge  before  whom  proceedings  were  had, 
which  result  in  any  male  person  being  declared  incapa- 
ble of  taking  care  of  himself  and  managing  his  property, 
and  for  whom  a  guardian  of  his  person  and  estate  is 
accordingly  appointed,  or  which  result  in  such  person 
being  committed  to  a  State  Insane  Asylum,  as  an  insane 
person,  shall  file  with  the  County  Clerk  a  certificate  of 
that  fact,  and  thereupon  the  Clerk  shall  cancel  the  name 
of  such  person  upon  the  Great  Begister,  if  found  thereon; 

10.  The  County  Clerk  shall,  also,  in  the  first  week 
of  July  in  each  year,  examine  the  records  of  the  Courts 
having  jurisdiction  in  cases  of  felony,  within  his  county, 
and  cancel  upon  the  Great  Begister  the  names  of  all 
persons  appearing  thereon  who  shall  have  been  con- 
victed of  felony  in  any  of  such  Courts,  and  which  con- 
viction shall  have  been  carried  into  effect. 

Any  person      1109.    Any  porsou  may  proceed,  by  action  in  the  Dis- 
SS^      trict  Court  to  compel  the  clerk  to  cancel  any  entry 
have  regis,    made  ou  the  Great  Begister  illegally,  or  that  ought  to 
canceled,      be  caucoled  by  reason  of  facts  that  have  occurred  sub- 
sequent to  the  time  of  such  entry;  but  if  the  person 
whose  name  is  sought  to  be  canceled  be  not  a  party  to 
the  action,  the  Court  may  order  him  to  be  made  a  party 
defendant. 

Clerk  to  1113.     Before  the  fifth  day  of  August,  in  each  year 

S%r«!?*'  in  which  there  shall  be  a  general  or  Presidential  elec- 
tion, each  County  Clerk  must  make  a  copy  of  the  un- 
canceled entries  existing  on  the  Great  Begister  on  the 
preceding  first  day  of  August.  In  lieu  of  such  copy, 
for  the  City  and  County  of  San  Francisco,  the  County 
Clerk  must,  from  the  poll  list  of  the  general  and  judicial 
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elections,  held  in  September  and  October,  eighteen 
hundred  and  seventy-three,  and  from  similar  poll  lists 
of  the  general  and  judicial  elections  held  in  every  second 
year  thereafter,  make  out  Ward  Eegisters,  one  for  each 
ward  in  said  city  and  county,  and  upon  each  such  Ward 
Begister  he  must  enter  the  names  of  the  qualified  elect- 
ors of  the  ward  appearing  on  the  last  general  and  ju- 
dicial poll  lists  of  the  ward,  alphabetically  arranged, 
together  with  the  entries  respectively  appearing  on  the 
Great  Register  opposite  such  names.  He  shall  not  en- 
ter the  name  of  the  same  person  on  more  than  one  Ward 
Begister.  He  must,  however,  enter  upon  the  proper 
Ward  Begister,  the  name  of  any  person,  who,  being 
duly  sworn,  shall  make  satisfactory  prool  that  he  is  an 
elector  of  such  ward,  and  that  his  name  is  uncanceled 
on  the  Great  Register  of  said  city  and  county.  He 
mnst,  upon  satisfactory  proof,  obtained  in  like  manner, 
transfer  any  name  from  one  Ward  Begister  to  another, 
at  the  same  canceling  the  name  on  the  Ward  Begis- 
ter from  which  the  transfer  is  made,  noting  such  trans- 
fer on  each  such  Ward  Begister,  opposite  the  name. 
For  the  purposes  of  registration  and  preparation  of 
T9ard  Begisters,  and  copies  thereof,  required  by  law, 
the  County  Clerk  must  employ  such  assistants,  and  for 
such  times  and  at  such  compensation  as  shall  from  time 
to  time  be  authorized  by  the  Board  of  Supervisors.  All 
fees  received  for  registration  and  transfers  must  be  paid 
into  the  treasury  of  the  city  and  county,  and  out  of  such 
treasury  must  be  paid  the  compensation  of  such  assist- 
ants, and  all  the  necessary  expenses  of  registration, 
preparation  of  registers,  and  of  transfers,  upon  the 
proper  orders  of  the  Board  of  Supervisors.  The  Board 
of  Supervisors  of  any  county  may,  by  order,  provide 
for  the  preparation,  printing,  and  distribution  of  town- 
ship registers  for  each  township,  instead  of  copies  of 
the  Great  Begister,  in  the  same  manner  as  is  herein 
above  provided  respecting  Ward  Begisters  in  the  city 
and  county  of  San  Francisco.  When  so  ordered,  the 
provisions  of  law  applicable  to  the  city  and  county  of 
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San  Francisco,  in  respect  to  the  preparation,  correction, 
issue,  distribution,  posting,  use,  and  return  of  Ward 
Begisters,  shall  apply  to  such  county,  the  word  "towB- 
ship"  being  substituted  for  **  Ward"  for  that  purpose, 
wherever  it  occurs;  except,  that  the  number  of  addi- 
tional copies  to  be  printed  of  such  registers  shall  not 
exceed  fifty  for  each  one  thousand  votes  cast  in  the  re- 
spective townships  at  the  next  preceding  election.  The 
Board  of  Supervisors  shall  fix  the  compensation  of  the 
County  Clerk  for  his  services  in  preparing  the  township 
registers,  which  shall  be  paid  out  of  the  county  treas- 
ury. Such  order  may  be  repealed  and  re-enacted  as 
often  as  the  Board  of  Supervisors  may  deem  it  expedient 
to  do  so. 

Names muBt  1114.  In  such  copy  and  registers  the  names  must  be 
alphabet-  arranged  alphabetically,  according  to  surnames,  and 
and  num.     must  be  numbered  consecutively,  from  the  first  to  the 


bered. 


last  name,  inclusive. 


Great  1115.     Within  fifteen  days  after  making  such  lists, 

miut^be  the  clerk  must  have  printed  a  sufficient  number  of 
^  *  ■  copies  thereof,  to  supply  each  election  precinct  in  the 
county  with  not  less  than  ten  copies  thereof,  and  fifty 
additional  for  every  one  thousand  votes  cast  in  the 
county  at  the  next  preceding  general  election;  except 
that  in  the  city  and  county  of  San  Francisco,  the 
County  Clerk  must  have  printed  a  sufficient  number  of 
copies  of  each  Ward  Eegister,  to  supply  two  hundred 
and  fifty  copies  thereof  for  the  first  one  thousand  votes, 
or  fraction  thereof,  cast  in  the  ward  at  the  next  preced- 
ing general  election,  and  fifty  additional  copies  for  each 
additional  one  thousand  votes,  or  fraction  thereof  above 
five  hundred. 

Printed  1116.    The  clcrk  must,  as  soon  as  such  copies  of  the 

diatributed.  Great  Register,  or  Ward,  or  Township  Registers,  are 
printed : 

First.     Post  one  copy  in  some  public  place  in  the 
Court  House; 
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•  

Second.  Deliver,  upon  demand,  one  copy  to  each 
county  and  township  officer  in  the  county; 

Third.  Transmit,  and  cause  to  be  delivered,  not  less 
than  ten  copies  to  each  Board  of  Election  in  the  county; 
but  in  cases  where  Ward  Begisters  are  printed,  ten 
copies  shall  be  delivered  to  each  Board  of  Election  in 
the  respective  wards,  and  one  copy  of  all  the  registers 
to  each  Board  of  Election  in  the  county; 

Fourth.  Preserve  five  copies  in  the  office  for  the  in- 
spection of  the  public; 

Fifth.  Transmit  to  the  State  Library,  Mercantile 
Library,  Mechanics'  Institute  and  Odd  Fellows'  Library 
of  San  Francisco,  one  copy  each; 

Sixth.  Deliver  one  copy  to  each  elector  of  the  county, 
or  respective  ward,  applying  therefor,  until  the  re- 
mainder of  the  edition  printed  is  exhausted. 


1117.     A  certified  copy  of  an  uncanceled  entry  upon  certified 

,  ./AT  copy,  prix 

the  Great  Register,  is  prima  fade  evidence  that  the  per-  'acie  evi. 
son  named  in  the  entry,  is  an  elector  of  the  county. 


1131.     The  Board  must,  at  least  fifteen  days  prior  to  Board  to 
an  election,  issue  its  order  appointing  Boards  of  Elec-  piLffor 
tion,  designating  the  house  or  place  within  the  precinct  election. 
where  the  election  must  be  held,  and  the  offices  to  be  to  be'^m^ed. 
fiUed,  naming  and  numbering,  in  numerical  order,  com- 
mencing with  number  one,  the  offices  to  be  filled,  unex- 
pired terms  being  lastly  designated. 

1182.  If  the  Board  fail  to  designate  the  house  or  suue. 
place  for  holding  the  election,  or  if  it  cannot  be  held  at 
the  house  or  place  designated,  the  Justices  of  the  Peace 
residing  in  the  precinct,  must  meet  two  days  before  the 
election,  and  by  an  order,  under  their  hand  (copies  of 
which  they  must  at  once  post  in  three  public  places  in 
the  precinct),  designate  the  house  or  place.  In  the 
city  and  county  of  San  Francisco,  any  three  of  the 
Justices  of  the  Peace  may  discharge  the  duties  imposed 
by  this  section,  at  least  eighteen  hours  prior  to  the 
opening  of  the  polls. 
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1142.  When  an  election  is  ordered,  the  Board  of 
Supervisors  must  appoint,  for  each  precinct,  from  the 
electors  thereof,  one  Inspector  and  two  Judges,  who 
constitute  a  Board  of  Election  for  such  precinct ;  and 
in  the  city  and  county  of  San  Francisco  the  Board  of 
Supervisors  must  also,  prior  to  the  election  day,  ap- 
point for  each  precinct,  from  the  electors  thereof,  an 
additional  Inspector  and  two  additional  Judges,  who, 
with  the  original  Inspector  and  Judges,  shall  canvass 
the  votes  for  such  precinct,  and  who  must  be  present 
at  the  closing  of  the  polls,  otherwise  the  Board  of  Elec- 
tion must  appoint  the  additional  Inspector  and  Judges, 
or  supply  the  place  of  an  absent  member  thereof.  The 
original  and  additional  Inspectors  and  Judges  shall 
thenceforth  constitute  the  Board  of  Election,  the  mem- 
bers relieving  each  other  in  the  duties  of  canvassing  the 
ballots,  which  may  be  conducted  by  at  least  half  of  the 
whole  number ;  but  the  final  certificates  shall  be  signed 
by  a  majority  of  the  whole. 


Same. 


1144.  If  the  Board  of  Supervisors  fail  to  appoint  the 
Board  of  Election,  or  the  members  appointed  do  not 
attend  at  the  opening  of  the  polls  on  the  morning  of  the 
election,  the  electors  of  the  precinct  present  at  that  hour 
may  appoint  the  Board,  or  supply  the  place  of  an  ab- 
sent member  thereof. 


BOATdtO 

post  copies 
of  Great 
Register. 


1149.  Before  opening  the  polls  the  Board  must  post, 
in  some  separate  convenient  places,  easy  of  access,  not 
less  than  four  printed  copies  of  the  Great  Eegister  of  the 
county,  as  last  printed,  except  in  the  city  and  county 
of  San  Francisco,  wherein  not  less  than  four  printed 
copies  of  the  Eegister  of  the  Ward  shall  be  so  posted. 


2^*i°'^urt       1160.    The  polls  must  be  opened  at  one  hour  after 

255jJ*«         sunrise  on  the  morning  of  the  election,  and  must  be 

kept  open  until  sunset,  when  the  same  must  be  closed. 


1161  of  said  Code  is  repealed. 
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1174.    The  following  is  the  form  of  poll  lists  and  tally 
lists  to  be  kept  by  Boards  and  Clerks  of  Election : 

POLL  LISTS 

Of  the  election  held  in  the  Precinct  of  ,  in  the  EJ'™,^ 

'  pioll  list* 

County  of  ,  on  the day  of ,  in  the  year 

A.  D.  one  thousand  eight  hundred  and  .     A.  B., 

C.  D.,  and  E.  F.,  Judges,  and  G.  H.  and  J.  K.,  Clerks 
of  said  election,  were  respectively  sworn  (or  affirmed), 
as  the  law  directs,  previous  to  their  entering  on  the  du-' 
ties  of  their  respective  offices. 

NUMBER  AND  NAME   OF  ELECTORS  VOTING. 
No.  Name.  No.  Name. 

1  A.  B.  3  E.  F. 

2  C.  D.  4  G.  H. 

We  hereby  certify  that  the  number  of  electors  voting 

I       at  this  election  amounts  to . 

Attest: 
j  G.  H.,  A..  B., 

J.  K.,  C.  D., 

Clerks.  E.  F., 

Board  of  Election. 


TALLY  LISTS. 

Names  of  persons  voted  for,  and  for  what  office,  con- 
taining the  number  of  votes  given  for  each  candidate : 


Governor. 

Bepreseniative  in  Congress. 

Members  of  the  Legislature. 

Senate. 

Assembly. 

We  hereby  certify  that  A.  B.  had votes  for  Gov- 
ernor, and  C.  D.  had votes  for  Governor ;  that  E. 

F.  had votes  for  Representative  in  Congress,  etc. 

G.  H.,  A.  B., 

Clerks.  E.  F., 

Board  of  Election. 
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Porm  of  2191.     No  ticket  must  be  used  at  any  election,  or  cir- 

culated on  the  day  of  election,  unless : 

1.  It  ia  written  or  printed  on  paper  furnished  by  the 
Secretary  of  State,  or  upon  paper  in  every  respect  pre- 
cisely like  such  paper; 

2.  It  is  five  inches  in  width,  or  within  one  fourth 
of  an  inch  of  such  width.  If  not  more  than  fifty  offices 
are  designated  to  be  filled,  it  is  twelve  inches  in  length, 
or  within  one  half  of  an  inch  of  such  length.  If  more 
than  fifty  offices,  and  not  more  than  eighty  offices,  are 
designated  to  be  filled,  it  is  eighteen  inches  in  length, 
or  within  one  half  of  an  inch  of  such  length.  If  more 
than  eighty  offices  are  designated  to  be  filled,  it  is 
twenty-four  inches  in  length,  or  within  one  half  of  an 
inch  of  such  length; 

3.  If  printed,  the  names  of  the  persons  voted  for, 
and  the  offices  designated,  are  printed  in  black  ink,  and 
in  long  primer  capitals — the  names  of  the  offices  in 
small  capitals,  and  of  the  persons  in  large  capitals — 
and  both  without  spaces,  except  between  the  different 
words  or  initials  in  each  line,  and  between  the  numbers 
and  initials; 

4.  If  printed,  the  same  margin  is  left  above  the 
printed  matter  as  below  it;  . 

5.  If  printed,  the  lines  are  straight,  and  the  matter 
double  leaded  with  six  to  pica  leads.  The  word  "For" 
comprises  the  top  line,  the  margins  both  sides  of  it 
being  equal  in  size.  The  line  after  the  top  one  com- 
mences with  the  figure  1,  then  follows  immediately  on 
the  same  line  the  name  of  the  first  office  designated  by 
the  Board  of  Supervisors  in  its  order,  issued  under 
^1131,  and  lastly,  on  the  same  line,  the  name  of  the 
person  voted  for.  Each  subsequent  line  commences 
with  the  figure  next  in  numerical  order,  and  such  num- 
ber is  in  like  manner  immediately  followed  by  the  name 
of  the  office  designated,  and  the  person  voted  for  ;  so 
that  the  offices  shall  appear  upon  the  ticket  in  the  order 
designated  by  the  Board  of  Supervisors,  and  be  num- 
bered in  numerical  order,  commencing  with  the  num- 
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ber  one.     The  numbers  are  in  a  straight  line  from  top 

to  bottom,  and  are  within  one  quarter  of  an  inch  of  the 

left  hand  edge  of  the  ticket ;   so  that  the  blank  space 

for  substituted  names  shall  be  on  the  right  hand  side 

of  the  ticket.    The  ticket  shall  be  substantially  in  the 

following  form : 

FoK 

1.  STATE   SENATOR,    FRANK   GOWPEK. 

2.  STATE  SENATOR,    PHILIP   ROSS. 

3.  MEMBER  OP  ASSEMBLY,    A.    S.    WARDEN. 

4.  MEMBER  OF  ASSEMBLY,  WASHINGTON  SWIFT. 

5.  MEMBER  OF  ASSEMBLY,  CALEB  T.  HOLLIDAT. 

1197.  No  ballot  or  ticket  must  be  used  or  circulated  BaUotsto 

have  no 

on  the  day  of  any  election,  having  any  mark  or  thing  marks  by 
thereon  by  or  from  which  it  can  be  ascertained  what  ^  *oid  who 

*'  voted  it. 

persons,  or  what  class  of  persons,  used  or  voted  it,  or  at 
what  time  in  the  day  such  ballot  was  voted  or  used. 
{Approved  March  26th,  1874.     In  effect  July  6th,  1874.) 

1198.  Every  ticket,  when  used  as  a  ballot,  must  be  Tickets. 

*  how  to  Im 

folded  crosswise  from  the  center,  and  as  follows:   if  folded. 
twelve  inches  long,  four  times;  if  eighteen  inches  long, 
five  times ;   and  if  twenty -four  inches  long,  five  times, 
and  must  be  pressed  flat. 

1227.  If  the  name  be  found  on  the  copy  of  the  Great  Manner  of 
Kegister,  or  Ward  Register,  or  if  the  party  produce  and  ^°  ^^' 
file  with  the  Board  an  uncanceled  certificate  of  registra- 
tion on  the  Great  Register  of  the  county,  and  the  vote 
is  not  rejected  upon  a  challenge  taken,  the  Inspector, 
or  Judge  acting  as  such,  must,  in  the  presence  of  the 
Board  of  Election,  place  the  ballot,  without  being 
opened  or  examined,  in  the  ballot  box. 

1239.      The  Board  of  Election,   in   determinini?  the  Buiesfor 

.  *-'  determln- 

place  of  residence  of  any  person,  must  be  governed  by  ingqaestion 
the  following  rules,  as  far  as  they  are  applicable:  dence. 

1.    That  place  must  be  considered  and  held  to  be 
the  residence  of  a  person  in  which  his  habitation  is 
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fixed,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning; 

2.  A  person  must  not  be  held  to  have  gained  or  lost 
residence  by  reason  of  his  presence  or  absence  from  a 
place  while  employed  in  the  service  of  the  United 
States,  or  of  this  State,  nor  while  engaged  in  naviga- 
tion, nor  while  a  student  at  any  institution  of  learning, 
nor  while  kept  in  an  almshouse,  asylum,  or  prison; 

3.  A  person  must  not  be  held,  by  reason  of  haying 
moved  from  one  precinct  to  another,  in  the  same  county, 
within  thirty  days  prior  to  the  election,  to  have  lost  his 
residence  in  the  precinct  so  moved  from,  provided  he 
was  an  elector  therein  on  the  thirtieth  day  prior  to  such 
election; 

4.  A  person  must  not  be  considered  to  have  lost  his 
residence  who  leaves  his  home  to  go  into  another  State, 
or  precinct  in^this  State,  for  temporary  purposes  merely, 
with  the  intention  of  returning; 

6.  A  person  must  not  be  considered  to  have  gained 
a  residence  in  any  precinct  into  which  he  comes  for 
temporary  purposes  merely,  without  the  intention  of 
making  such  precinct  his  home; 

6.  If  a  person  remove  to  another  State  with  the  in- 
tention of  making  it  his  residence,  he  loses  his  resi- 
dence in  this  State; 

7.  If  a  person  remove  to  another  State  with  the  in- 
tention of  remaining  there  for  an  indefinite  time,  and  as 
a  place  of  present  residence,  he  loses  his  residence  in 
this  State,  notwithstanding  he  entertains  an  intention 
of  returning  at  some  future  period; 

8.  The  place  where  a  man's  family  resides  must  be 
held  to  be  his  residence,  but  if  it  be  a  place  for  tem- 
porary establishment  for  his  family,  or  for  transient 
objects,  it  is  otherwise; 

9.  If  a  man  have  a  family  fixed  in  one  place,  and  he 
does  business  in  another,  the  former  must  be  consid- 
ered his  place  of  residence;  but  any  man  having  a 
family,  and  who  has  taken  up  his  abode  with  the  inten- 
tion of  remaining,  and  whose  family  does  not  so  reside 
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with  hiiDy  must  be  regarded  as  a  resident  where  he  has 
80  taken  up  his  abode; 

10.  The  mere  intention  to  acquire  a  new  residence, 
without  the  fact  of  removal,  avails  nothing;  neither 
does  the  fact  of  removal,  without  the  intention. 

1253.  The  canvass  must  be  commenced  by  taking  canvmsii. 
out  of  the  box  the  ballots  unopened  (except  so  far  as  to  memced. 
.  ascertain  whether  each  ballot  is  single),  and  counting 
the  same  to  ascertain  whether  the  number  of  ballots 
corresponds  with  the  number  of  names  on  the  list  of 
yoters  kept  by  the  clerks.  In  the  City  and  County  of 
San  Francisco,  at  the  closing  of  the  polls,  the  Inspector 
most  administer  to  the  additional  members  of  the 
Board  of  Canvassers,  the  oath  prescribed  in  section  one 
thousand  one  hundred  and  forty-eight,  and  likewise  to 
two  clerks  appointed  by  such  additional  members.  He 
must  then  proceed  to  take  out  of  the  box  the  ballots, 
unopened,  one  at  a  time,  numbering  them  on  the  backs 
in  numerical  order,  commencing  with  number  one,  and 
writing  with  ink  the  initials  of  his  own  name  upon  the 
back  of  each  ballot  taken  out.  He  shall  pass  each 
ballot,  as  soon  as  thus  indorsed,  to  the  additional  In- 
spector, who  must,  in  like  manner,  write  thereon  the 
initials  of  his  own  name,  so  that  each  ballot  can  be 
subsequently  identified  by  either  or  both  such  Inspec- 
tors. 

1254.     If  two  or  more  separate  ballots  are  found  so  Baiiotu 
folded  together  as  to  present  the  appearance  of  a  single  made  to 
ballot,  they  must  be  laid  aside  until  the  count  of  the  nf^ts^on 
ballots  is  completed;  then,  if  upon  a  comparison  of  the 
coxmt  with  the  number  of  names  of  electors  on  the  lists 
which  have  been  kept  by  the  clerks,  it  appears  that  the 
two  ballots  thus  folded  together  were  cast  by  one  elec- 
tor, they  must  be  rejected. 

15255.     The  ballots  must  be  immediately  replaced  in  8»me. 
the  box,  and  if  the  ballots  in  the  box  exceed  in  number 
the  names  on  the  lists,  one  of  the  Judges  must  publicly, 
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and  without  looking  in  the  box,  draw  out  therefrom 
singly,  and  destroy,  unopened,  a  number  of  ballots 
equal  to  such  excess;  and  the  Board  of  Election  must 
make  a  record,  upon  the  poll  list,  of  the  number  of 
ballots  so  drawn  and  destroyed.  In  the  city  and 
county  of  San  Francisco  the  numbers  appearing  on  the 
backs  of  the  ballots  so  drawn,  must  likewise  be  re- 
corded. 

Certain  1261.     The  Board  must,  before  it  adjourns,  inclose 

papers  to  be    ^  '  J  ' 

sealed  up.  in  a  cover  and  seal  up  and  direct  to  the  County  Clerk, 
the  copy  of  the  Register  upon  which  one  of  the  Judges 
marked  the  word  **  Voted"  as  the  ballots  were  received, 
all  certificates  of  registration  received  by  it,  one  of  the 
lists  of  the  persons  challenged,  one  copy  of  the  list  of 
voters,  and  one  of  the  tally  lists  and  list  attached 
thereto.  ' 

innpectorto       1262.     The  luspcctor  must  retain,  open  to  the  in- 

kec'p  certain  ,  n       i  i  • 

papers.  spoctiou  of  all  cloctors,  for  at  least  six  months,  the 
other  list  of  voters,  tally  list,  and  list  attached  thereto. 

Must  be  1264.     The  member  to  whom  such  packages  are  de- 

to  dmniy  livcrcd,  must  without  delay  deliver  such  packages  with- 
packagei  out  their  having  been  opened,  to  the  County  Clerk, 
up^insan  noarest  postmaster  or  sworn  express  agent,  who  shall 
indorse  on  such  packages  the  name  of  the  party  deliv- 
ering them,  and  date  of  such  deliveiy.  If  delivered  to 
a  postmaster  or  express  agent,  such  postmaster  or  ex- 
press agent  shall  forward  the  packages  by  the  first  mail 
or  express  to  the  county  seat.  In  the  city  and  county 
of  San  Francisco,  such  packages  must  be  delivered  to 
the  County  Clerk  within  eighteen  hours  from  the  time 
of  adjournment  of  the  Board,  which  time  of  adjourn- 
ment must  be  indorsed  upon  such  package,  and  upon 
each  poll  list,  in  ink,  and  signed  by  a  majority  of  the 
members  of  such  Board.  In  the  city  and  county  of 
San  Francisco  the  packages  must  be  put  up  and  sealed 
in  the  following  manner,  by  an  Inspector,  and  at  least 
three  others  of  the  Board,  and  be  signed  with  their 
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respective  signatures,  across  the  same,  written  :  One 
package  to  contain  the  ballots  only ;  one  package  to 
contain  one  tally  list  and  list  attached,  only;  one  pack- 
age to  contain  the  Ward  Register  and  certificates  of 
registration  issued  by  the  County  Clerk  after  making 
up  the  Ward  Register,  and  received  at  the  polls. 

1279.     Each  Countv  Clerk  shall,    annually,   in  the  Annual  re- 

/  turn  of 

month  of  January,  make  a  return  to  the  office  of  the  county 

*      n      1  1-1        Clerk  of 

Secretary  of  State  of  all  changes  of  names  made  in  the  change  of 

.  ,  .        .   ,  1  names. 

County  Court  of  his  county  under  this  title;  such  return 
shall  show  the  date  of  the  decree  of  the  Court,  original 
name,  name  decreed,  and  residence.  Such  returns 
shall  be  published  in  a  tabular  form,  with  the  statutes 
first  published  thereafter.  [Approved  March  13,  1874..] 

1357.  Any  committee  or  body  authorized  by  the  committee 
rules  or  customs  of  a  voluntary  political  association  or  reBoiution. 
organization,  to  call  elections  of  or  for  such  association  under  eiec 

, .  ^  ,  ,     . .  tlon  laws. 

or  organization,  for  any  purpose,  may,  by  resolution 
adopted  at  the  time  of  making  the  call,  elect  to  have 
such  elections  conducted  in  accordance  with  the  rules 
prescribed  in  sections  1083,  1084,  1144,  1145,  1146, 
1147,  1148,  1162,  1163,  1164,  1174,  1175,  1192,  1193, 
1194,  1195,  1196,  1199,  1200,  1201,  1202,  1203,  1224, 
1227,  1229,  1230,  1231,  1232,  1233,  1234,  1235,  1236, 
1237,  1238,  1239,  1240,  1241,  1242,  1252,  1253,  1254, 
1255,  1256,  1257,  1258,  1259,  and  1260. 

This  Act  shall  take  effect  on  the  first  Monday  in  July, 
eighteen  hundred  and  seventy-four.  [Approved  March 
26,  1874.] 

1886.     There  must  be  maintained  in  the  University :  c  .ueges  to 

1.  A  College  of  Letters;  taineS."' 

2.  A  College  or  Colleges  of  Science,  including  Agri- 
culture, Mechanics,  Mining,  Engineering,  Chemistry, 
and  such  other  specialties  as  the  Board  of  Regents  may 
determine ; 

3.  College  of  Medicine  and  Law; 

4.  Such  other  Colleges  as  the  Board  of  Regents  may 
establish. 
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iMte^ction.  1388.  Each  full  course  of  instruction  consists  of  its 
appropriate  studies  and  courses,  to  be  determined  by 
the  Board  of  Regents. 

Annual  1398.    All  studcuts  of  the  University  who  have  been 

Son"for       residents  thereat  for  not  less  than  one  year,  and  all 
egree».       graduates  thereof,  may  present  themselves  for  examina- 
tion in  any  course  at  the  annual  examinations,  and,  on 
passing  such  examination,  may  receive  the  degree  and 
diploma  of  that  course. 

Endow-  1415.    The  endowment  of  the  University  is : 

1.  The  proceeds  of  the  sale  of  the  seventy-two  sec- 
tions of  land  granted  to  the  State  for  a  seminary  of 
learning; 

2.  The  proceeds  of  the  ten  sections  of  land  granted 
to  the  State  for  public  buildings; 

3.  The  income  derived  from  the  investments  of  the 
proceeds  of  the  sale  of  the  lands  or  of  the  scrip  there- 
for, or  of  any  part  thereof,  granted  to  this  State  for  the 
endowment,  support,  and  maintenance  of  at  least  one 
college  where  the  leading  object  shall  be — without  ex- 
cluding other  scientific  and  classical  studies,  and  in- 
cluding military  tactics — to  teach  such  branches  of 
learning  as  are  relatej^  to  agriculture  and  the  mechanic 
arts; 

4.  The  income  of  the  fund  set  apart  by  **AnAct 
for  the  endowment  of  the  University  of  California," 
approved  April  second,  eighteen  hundred  and  seventy, 
which  is  continued  in  force; 

6.  The  State  of  California,  in  its  corporate  capacity, 
may  take  by  grant,  gift,  devise,  or  bequest,  any  prop- 
erty for  the  use  of  the  University,  and  hold  the  same, 
and  apply  the  funds  arising  therefrom,  through  the  Re- 
gents of  the  University,  to  the  support  of  the  Univer- 
sity, as  provided  in  Article  Nine,  section  four,  of  the 
Constitution ; 

7.  The  Regents  of  the  University,  in  their  corporate 
capacity,  may  take,  by  grant,  gift,  devise,  or  bequest, 
any  property  for  the  use  of  the  University,  or  of  any 
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college  thereof,  or  of  any  professorship,  chair,  or  schol- 
arship therein,  or  for  the  library,  an  observatory,  work- 
shops, gardens,  greenhouses,  apparatus,  a  Students' 
Loan  Fund,  or  any  other  purpose  appropriate  to  the 
University;  and  such  property  shall  be  taken,  received, 
held,  managed,  and  invested,  and  the  proceeds  thereof 
nsed,  bestowed,  and  applied  by  the  said  Regents  for  the 
purposes,  provisions,  and  conditions  prescribed  by  the 
respective  grant,  gift,  devise,  or  bequest; 

8.  The  Regents  of  the  University  may  invest  any  of 
the  permanent  funds  of  the  University,  which  are  now 
or  hereafter  may  be  in  their  custody,  in  productive,  un- 
incumbered real  estate  in  this  State,  subject  to  the  power 
of  the  Legislature  to  control  or  change  such  investments, 
excepting  such  as,  by  the  terms  of  their  acquisition, 
must  be  otherwise  invested  ; 

9.  If,  by  the  terms  of  any  grant,  gift,  devise,  or  be- 
quest, such  as  are  described  in  the  preceding  sixth  and 
seventh  subdivisions,  conditions  are  imposed  which  are 
impracticable  under  the  provisions  of  the  Civil  Code» 
such  grant,  gift,  devise,  or  bequest,  shall  not  thereby 
fail,  but  such  conditions  shall  be  rejected,  and  the  in- 
tent of  the  donor  carried  out  as  near  as  may  be. 

1425.    The  University  is  under  the  control  of  a  Board  university 

.      .  *  111         controlled 

of  Regents,  consisting  of  twenty-two  members;  but  the  ^y  Regentg. 
President  of  the  University,  for  the  time  being,  shall 
be  a  member  of  the  Board  of  Regents,  by  virtue  of  his 
office. 


Regents. 


1432.    The  powers  and  duties  of  the  Board  of  Re-  General 

\  powers  and 

gents  are  as  follows :  ?>^3i*f ^i*' 

1.  To  meet  at  such  times  and  places  as  their  rules 
may  prescribe,  or  at  the  call  of  the  President  of  the 
Board ; 

2.  To  control  and  manage  the  University  and  its 
property ; 

3.  To  prescribe  rules  for  their  own  government,  and 
for  the  government  of  the  University; 
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4.  To  adopt  and  prescribe  rules  for  the  government 
and  discipline  of  the  cadets; 

5.  To  receive,  in  the  name  of  the  State,  or  of  the 
Board  of  Regents,  as  the  case  may  be,  all  property  do- 
nated to  the  University; 

6.  To  choose  a  President  of  the  University,  the  Pro- 
fessors, and  other  officers  and  employees  of  the  Univer- 
sity, prescribe  their  duties,  fix  and  provide  for  the  pay- 
ment of  their  salaries; 

7.  To  fix  the  qualifications  for  admission  to  the  bene- 
fits of  the  University; 

8.  To  fix  the  admission  fee  and  rates  of  tuition; 

9.  To  appoint  a  Secretary  and  Treasurer,  prescribe 
their  duties,  and  fix  and  provide  for  the  payment  of 
their  compensation; 

10.  To  remove,  at  pleasure,  any  officer,  professor, 
or  employee  of  the  University; 

11.  To  supervise  the  general  courses  of  instruction, 
and,  on  the  recommendation  of  the  several  Faculties, 
prescribe  the  authorities  and  text  books  to  be  used  in 
the  several  colleges ; 

12.  To  confer  such  degrees,  and  grant  such  diplo- 
mas, as  are  usual  in  Universities,  or  as  they  deem  ap- 
propriate; 

13.  To  establish  and  maintain  a  museum; 

14.  To  establish  and  maintain  a  library; 

15.  To  take  immediate  measures  for  the  permanent 
improvement  and  planting  of  the  University  grounds; 

16.  To  keep  a  record  of  all  their  proceedings; 

17.  Through  the  President  of  the  University,  to  re- 
port to  the  Governor  the  progress,  condition,  and  wants 
of  each  of  the  colleges  embraced  in  the  University;  the 
course  of  study  in  each,  the  number  of  professors  and 
students,  the  amount  of  receipts  and  disbursements,  to- 
gether with  the  nature,  cost,  and  results  of  all  important 
investigations  and  experiments,  and  such  other  informa- 
tion as  they  may  deem  important. 

be  drSw?*^       1435.    All  moucys  which  may  at  any  time  be  in  the 
SSIsSren     State  Treasury,  subject  to  the  use  of  the  Board  of  Re- 
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gents,  may  be  drawn  therefrom  by  the  President  of  the 
Board,  upon  the  order  of  the  Board,  in  favor  of  the 
Treasurer  of  the  University. 

1474.  The  oflScers  of  cadets,  between  and  including  J!^^®" «' 

'  .  "    Cadets. 

the  ranks  of  Second  Lieutenant  and  Colonel,  must  be 
selected  by  the  chief  military  instructor,  with  the  as- 
sent of  the  President  of  the  University,  and  must  be 
commissioned  by  the  Governor. 

1475.  The  Adjutant  General  of  the  State  must  issue  Equipmifnt 

*  .  _  ,  of  Cadets. 

such  arms,  munitions,  accouterments,  aud  equipments 
to  the  University  Cadets  as  the  Board  of  Regents  may 
require  and  the  Governor  approve. 


1489.  The  powers  and  duties  of  the  Board  of  Trus- 
tees, are  as  follows : 

1.  To  prescribe  rules  for  their  own  government,  and 
for  the  government  of  the  school; 

2.  To  prescribe  rules  for  the  reports  of  officers  and 
teachers  of  the  school,  and  for  visiting  other  schools 
and  institutes; 

3.  To  prescribe  the  course  of  study,  and  the  time 
and  standard  of  graduation; 

4.  To  prescribe  the  text  books,  apparatus,  and  fur- 
niture, and  provide  the  same,  together  with  all  station- 
ery, for  the  use  of  the  pupils; 

5.  To  establish  and  maintain  training  or  model 
schools,  and  require  the  pupils  of  the  Normal  School  to 
teach  and  instruct  classes  therein; 

6.  To  elect  a  Principal  and  other  necessary  teachers, 
fix  their  salaries  and  prescribe  their  duties; 

7.  To  issue  diplomas  of  graduation  upon  the  recom- 
mendation of  the  Faculty  of  the  school; 

8.  To  control  and  expend  all  moneys  appropriated 
for  the  support  and  maintenance  of  the  school,  and  all 
moneys  received  for  tuition,  or  from  donations;  in  no 
event  shall  any  moneys  appropriated  for  the  support  of 
the  school,  or  received  from  tuition  or  donations,  be 
paid  or  used  for  compensation  or  traveling  expenses  of 
the  Trustees  of  the  school; 

195 


General 
powers  ttud 
diitieH  of 
bourd. 


g§148C-.1497  Political  Code,  1873-4. 

9.  To  keep  a  record  of  their  proceedings; 

10.  To  keep  open  to  public  inspection  an  account  of 
receipts. and  expenditures; 

11.  To  annually  report  to  the  Governor  a  statement 
of  all  their  transactions,  and  of  all  matters  pertaining 
to  the  school; 

12.  To  transmit  with  such  report,  a  copy  of  the  prin- 
cipal teacher's  annual  report; 

13.  To  revoke  any  diploma  by  them  granted,  on  re- 
ceiving satisfactory  evidence  that  the  holder  thereof  is 
addicted  to  drunkenness,  is  guilty  of  gross  immorality, 
or  is  reputably  dishonest  in  his  dealings;  provided, 
that  such  person  shall  have  at  least  thirty  days  previous 
notice  of  such  contemplated  action,  and  shall,  if  he 
asks  it,  be  heard  in  his  own  defense.  (Approved  March 
30th,  1874.     Effect  immediately.) 

1483, 1499, 1500  of  said  Act  are  repealed.  (Approved 
March  30th,  1874.     Effect  immediately.)      • 

General  1484.     Everv  pcrsou  admitted  as  a  pupil  of  the  Nor- 

qualiflca-  i  o,    i         i 

tioDB  for       mal  School  course,  must  be  : 
aspiipu.  1.     Of  good  moral  character; 

2.  Of  sixteen  years  of  age; 

3.  Of  that  class  of  persons  who,  if  of  a  proper  age, 
would  be  admitted  in  the  public  schools  of  this  State 
without  restriction.  (Approved  March  30th,  1874.  Ef- 
fect immediately.) 

pjipus  from       1496.     Persons  resident  of  another  State  may  be  ad- 
Btatea.         mitted  upon  letters  of  recommendation  from  the  Gov- 
ernor or  Superintendent  of  Schools  thereof.     (Approved 
March  30th,  1874.     Effect  immediately.) 

Pupils  to  1497.     Every  person  making  application  for  admis- 

deciantion.  siou  as  a  pupil  to  the  Normal  School,  must,  at  the  time 

of  making  such  application,  file  with  the  Principal  of 

the  school  a  declaration  that  he  enters  the  school  to  fit 

himself  for  teaching,  and  that  it  is  his  intention  to  en- 
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p[age  in  teaching  in  the  public  schools  of  this  State,  or 
in  the  State  or  Territory  where  the  applicant  resides. 
(Approved  March  30th,  1874.     Eflfect  immediately.) 

1503.  Upon  the  recommendation  of  the  Faculty  of  SS^^SJ^fl. 
the  school,  the  Board  of  Trustees  may  issue  to  those  g^::^^" 
who  worthily  complete  the  full  course  of  study  and 
training  prescribed,  a  diploma  of  graduation.     To  the 
persons  receiving  this  diploma,  the  State  Board  of  Ex- 
amination shall  grant  a  first-grade  State  certificate.    In 

like  manner,  they  shall  issue  to  those  who  worthily 
complete  the  post  graduate  course,  a  professional 
diploma.  To  the  persons  receiving  this  diploma,  the 
State  Board  of  Examination  shall  grant  an  educational 
diploma;  and  they  may,  at  their  discretion,  issue  an 
elementary  diploma  to  those  who  worthily  complete 
such  part  of  the  course  of  study  and  training  as  may  be 
prescribed.  To  the  persons  receiving  this  diploma,  the 
State  Board  of  Education  shall  grant  a  second-grade 
State  certificate.  (Approved  March  30th,  1874.  Effect 
immediately.) 

1504.  The  Board  of  Trustees  shall  have  power  to  Hecreuryof 
appoint  a  Secretary,  who  shall  receive  no  compensation.  TmsteeH. 
A  full  record  of  all  the  proceedings  of  the  Board  of 
Trustees  shall  be  kept  at  the  school,  and  shall  be  open 

to  public  inspection.      (Approved  March  30th,  1874. 
Effect  immediately.) 

1505.  The  Superintendent  of    Public    Instruction  s^pervtBion 
must  visit  the  school  from  time  to  time,  inquire  into  its  undent  of 
condition  and  management,  enforce  the  rules  and  regu-  instmction. 
lations  made  by  the  Board,  require  such  reports  as  he 
deems  proper  from  the  teachers  of  the  school,  and  ex- 
ercise a  general  supervision 'over  the  same.     (Approved 
March  30th,  1874.     Effect  immediately.) 

1507.    All  orders  upon  the  Controller  of  State  by  the  orden  on 
Board  of  Trustees,  must  be  signed  by  the  President  of  bow  dnwn. 
the  Board,  and  countersigned  by  the  Secretary.     Upon 
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presentation  of  the  order  aforesaid,  signed  and  counter- 
signed as  aforesaid,  the  Controller  of  State  must  draw 
his  warrant  on  the  State  Treasurer  in  favor  of  the  Board 
of  Trustees  for  the  moneys,  or  any  part  thereof,  ap- 
propriated and  set  apart  for  the  support  of  the  Normal 
School,  and  the  Treasurer  must  pay  such  warrant  on 
presentation.  (Approved  March  30th,  1874.  Effect 
immediately.) 

General  1521.    The  powers  and  duties  of  the  Board  are  as 

powers  and         ,  ^ 

duUes.  follows  I 

First — ^^To  adopt  rules  and  regulations,  not  inconsist- 
ent with  the  laws  of  this  State,  for  its  own  government, 
and  for  the  government  of  the  public  schools  and  dis- 
trict school  ]ibraries. 

Second — To  prescribe  and  enforce  rules  for  the  ex- 
amination of  teachers. 

Third — To  prescribe  a  standard  of  proficiency  before 
a  County  Board  of  Examination,  which  will  entitle  a 
person  examined  by  such  Board  to  a  State  certificate. 

Fourth — To  prescribe  and  enforce  the  course  of  study 
in  the  public  schools. 

Fifth — To  prescribe  and  enforce  the  use  of  a  uniform 
series  of  text  books  in  the  public  schools,  except  in  the 
city  and  county  of  San  Francisco. 

Sixth — To  adopt  a  list  of  books  for  district  school 
libraries. 

Seventh — To  grant  or  to  revoke,  for  immoral  or  un- 
professional conduct,  profanity,  intemperance,  or  evi- 
dent unfitness  for  teaching,  life  diplomas. 

Eighth — To  review,  on  appeal,  an  order  revoking  a 
State  certificate  or  diploma. 

Ninth — To  have  done  by  the  State  Printer,  or  other 
officer  having  the  management  of  the  State  printing, 
any  printing  required  by  it. 

Tenth — ^To  adopt,  and  use  in  the  authentication  of  its 
acts,  an  official  seal. 

Eleventh — ^To  keep  a  record  of  its  proceedings.  (Ap- 
projed  March  30th,  1874.     Efl:ect  immediately.) 
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1532.     It  is  the  duty  of  the  Superintendent  of  Public 


General 
duties  of 


Instruction:  1?^^°**°' 

1.  To  superintend  the  public  schools  in  this  State; 

2.  To  report  to  the  Governor,  on  or  before  the 
fifteenth  day  of  November,  of  the  years  on  which  the 
regular  session  of  the  Legislature  are  held,  a  statement 
of  the  condition  of  the  State  Normal  School  and  other 
educational  institutions  supported  by  the  State,  and  of 
the  public  schools; 

3.  To  accompany  his  report,  tabular  statements, 
showing  the  number  of  school  children  in  the  State  ; 
the  number  attending  public  schools,  and  the  average 
attendance;  the  number  attending  private  schools,  and 
the  number  not  attending  schools;  the  amount  of  State 
School  Fund  apportioned,  and  sources  from  which  de- 
rived; the  amount  raised  by  county  and  district  taxes, 
or  from  other  sources  of  revenue,  for  school  purposes; 
and  the  amount  expended  for  salaries  of  teachers,  and 
for  building  school  houses; 

4.  To  apportion  the  State  School  Funds,  and  fur- 
nish the  Controller,  State  Board  of  Examiners,  and 
each  County  Treasurer  and  County  Superintendent, 
with  an  abstract  of  such  apportionment ; 

5.  To  draw  his  order  on  the  Controller  in  favor  of 
each  County  Treasurer,  for  the  school  moneys  appor- 
tioned to  the  county; 

6.  To  prepare,  have  printed,  and  furnish  to  all  of- 
ficers charged  with  the  administration  or  the  laws  relat- 
ing to  public  schools,  and  to  teachers,  such  blank 
forms  and  books  as  may  be  necessary  to  the  discharge 
of  their  duties; 

7.  To  have  the  law  relating  to  the  public  schools 
printed  in  a  pamphlet  form,  and  annex  thereto  forms 
for  making  reports  and  conducting  school  business,  the 
course  of  study,  rules  and  regulations,  a  list  of  text 
books  and  library  books,  and  such  suggestions  on 
school  architecture  as  he  may  deem  useful; 

8.  To  supply  school  ofl&cers  and  teachers,   school 
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libraries,  and  State  libraries  with  one  copy  each  of  the 
pamphlet  mentioned  in  the  preceding  subdivision; 

9.  To  visit  the  several  orphan  asylums  to  which 
State  appropriations  are  made,  and  examine  into  the 
course  of  instruction  therein; 

10.  To  visit  the  schools  in  the  different  counties,  and 
inquire  into  their  condition ;  and  the  actual  traveling 
expenses  thus  incurred,  provided  they  do  not  exceed 
fifteen  hundred  dollars,  shall  be  allowed,  audited,  and 
paid  out  of  the  General  Fund,  in  the  same  manner  as 
other  claims  are  audited  and  paid ; 

11.  To  authenticate,  with  his  official  seal,  all  drafts, 
or  orders  drawn  on  him,  and  all  papers  and  writings  is- 
sued from  his  office; 

12.  To  have  bound,  at  an  annual  expense  of  not 
more  than  one  hundred  and  fifty  dollars,  all  valuable 
school  reports,  journals,  and  documents,  in  his  office, 
or  hereafter  received  by  him,  payable  out  of  the  State 
School  Fund; 

13.  To  deliver  over,  at  the  expiration  of  his  term  of 
office,  on  demand,  to  his  successor,  all  property,  books, 
documents,  maps,  records,  reports,  and  other  papers 
belonging  to  his  office,  or  which  may  have  been  re- 
ceived by  him  for  the  use  of  his  office.  (Approved 
March  28th,  1874.     Effect  immediately.) 

Annual  1583.    The  Superintendent    of    Public    Instruction 

Smtroiier  must  roport  to  the  Controller,  on  or  before  the  tenth 
of  d^di^  day  of  August,  of  each  year,  the  total  number  of  chil- 
dren in  the  State  between  the  ages  of  five  and  seventeen 
years,  as  shown  by  the  latest  reports  of  the  School 
Superintendents  on  file  in  his  office.  (Approved  March 
13th,  1874.    Effect  immediately.) 

1542  repealed.     (February  27th,  1874.) 

1756, 1845, 1846,  1847,  1848,  1542,   are  hereby  re- 
pealed.     (Approved  March  13th,  1874.      Effect  im- 
mediately.) 
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1543.     It  is  the  duty  of  the  County  Superintendent  S^SIfof 

of  each  county:  l^aprrlnten- 

1.  To  apportion  the  school  moneys  of  each  school 
district  quarterly; 

2.  On  the  order  of  the  Board  of  Trustees,  or  Board  of 
Education,  to  draw  his  warrant  upon  the  County  Treas- 
urer against  the  School  Fund  of  any  city,  town,  or  dis- 
trict; he  must  draw  his  warrants  in  the  order  in  which 
they  are  ordered  by  the  proper  authority;  each  warrant 
must  specify  the  purpose  for  which  the  money  is  re- 
quired, and  must  be  paid  in  the  order  in  which  it  is 
drawn,  but  no  warrant  must  be  drawn  unless  there  is 
sufficient  money  in  the  fund  to  pay  it; 

3 .  To  keep  open  to  the  inspection  of  the  public  a 
register  of  warrants,  showing  the  fund  upon  which  the 
warrants  have  been  drawn,  the  number  thereof,  in 
whose  favor,  and  for  what  service  drawn,  and  also  a 
receipt  from  the  person  to  whom  the  warrant  was  de- 
livered; 

4.  To  visit  each  school  in  his  county  at  least  once  in 
each  year;  and  for  every  school  not  visited  the  Board 
of  Supervisors  must,  on  proof  thereof,  deduct  ten  dol- 
lars from  the  County  Superintendent's  salary; 

5.  To  preside  over  Teachers'  Institutes  held  in  his 
county,  and  to  secure  the  attendance  thereat  of  lectur- 
ers competent  to  instruct  in  the  art  of  teaching,  to  en- 
force the  course  of  study,  the  use  of  the  text  books, 
and  the  rules  and  regulations  for  the  examination  of 
teachers  prescribed  by  the  proper  authority; 

6.  To  issue  temporary  certificates,  valid  until  the 
next  regular  meeting  of  the  County  Board  of  Examin- 
ation, to  persons  holding  certificates  of  like  grade 
granted  in  other  counties; 

7.  To  certify  to  the  State  Board  of  Examination  the 
names  of  persons  examined  before  County  Boards  of 
Examination; 

8.  To  distribute  all  laws,  reports,  circulars,  instruc- 
tions, and  blanks,  which  he  may  receive  for  the  use  of 
school  officers; 
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9.  To  keep  in  his  office  the  reports  of  the  Superin- 
tendent of  Public  Instruction  and  a  file  of  the  educa- 
tional journal; 

10.  To  keep  a  record  of  his  official  acts,  and  of  the 
proceedings  of  the  County  Board  of  Examination,  in- 
cluding a  record  of  the  standing  in  each  study  of  ail 
applicants  examined; 

11.  To  keep  in  his  office  such  works  on  school  archi- 
tecture and  education  as  may  be  prescribed  by  the 
State  Board  of  Education,  and  pay  for  them  out  of  the 
unapportioned  County  School  Fund; 

12.  To  (except  in  incorporated  cities  and  towns) 
pass  upon,  and  approve,  and  reject  plans  for  school 
houses; 

13.  To  appoint  Trustees  to  fill  all  vacancies  created 
by  failure  to  elect,  or  otherwise,  to  hold  till  the  next 
annual  election; 

14.  To  make  reports  when  directed  by  the  Superin- 
tendent of  Public  Instruction,  showing  such  matters 
relating  to  the  public  schools  in  his  county  as  may  be 
required  of  him; 

15.  In  all  counties  containing  twenty  thousand  in- 
habitants, or  upwards,  to  devote  his  whole  time  to  the 
supervision  of  the  schools  in  his  county; 

16.  To  carefully  preserve  all  reports  of  school  offi- 
cers .and  teachers,  and,  at  the  close  of  his  official  term, 
deliver  to  his  successor  all  records,  books,  documents, 
and  papers,  belonging  to  the  office,  taking  a  receipt  for 
the  same,  which  shall  be  filed  in  the  office  of  the 
County  Clerk.  (Approved  March  28th,  1874.  Effect 
immediately.) 

Forfeitnro  1544.  If  hc  fails  to  make  a  full  and  correct  report, 
tore*"rt*  required  under  the  provisions  of  subdivision  fourteen 
of  section  fifteen  hundred  and  forty-three,  at  the  time 
fixed  by  the  Superintendent  of  Public  Instruction,  he 
forfeits  one  hundred  dollars  of  his  salary,  and  the  Board 
of  Supervisors,  upon  receiving  from  the  Superintendent 
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of  Public  Instruction  notice  of  such  failure,  must  de- 
duct the  amount  forfeited  from  his  salary.  (Approved 
March  28th,  1874.     Eflfect  immediately.) 

1547  of  the  Political  Code  is  hereby  repealed.     (Ap- 
proved March  28th,  1874.     Effect  immediately.) 

1548.  He  must  draw  his  warrants  on  the  unappor-  w»rrantB 
tioned  County  School  Fund  for  the  payment  of  mem-  aSTdT^iaSSa* 
bers  of  the  County  Board  of  Examination,  and  in  his 
own  favor  for  the  binding  of  school  documents,  not  to 
exceed  twenty  dollars  a  year;  for  postage  and  express- 
age  for  his  office,  not  to  exceed  one  dollar  for  each  dis- 
trict in  his  county,  and  for  any  other  incidental  expense 
as  may  be  authorized  by  law.  (Approved  March  28th, 
1874.     Effect  immediately.) 

1548.     Each  County  Superintendent  may  appoint  a  Mayap- 
deputy.,  but  no  salary  payable  out  of  the  School  Fund  deputy, 
must  be  allowed  such  deputy.     (Approved  March  28th, 
1874.     Effect  immediately.) 

1551.     It  shall  be  the  duty  of  every  County  Superin-  Duty  as  to 

.  T,  111         boundaries 

tendent  to  inquire  and  ascertain  whether  the  bounda-  ot  school 
nes  of  school  districts  in  his  county  are  definitely  and 
plainly  described  in  the  records  of  the  Board  of  Super- 
visors, and  to  keep  in  his  office  a  full  and  correct  trans- 
cript of  such  boundaries.  In  case  the  boundaries  of 
districts  are  conflicting  or  incorrectly  described,  he 
shall  change,  harmonize,  and  describe  them,  and  make 
a  report  of  such  action  to  the  Supervisors,  and,  on  be- 
ing ratified  by  the  Supervisors,  the  boundaries  and 
descriptions  so  made  shall  be  the  legal  boundaries  and 
descriptions  of  the  districts  of  that  county.  For  search- 
ing and  transcribing  such  records  and  equalizing  district 
boundaries,  he  may  be  allowed  five  dollars  per  day  for 
each  day's  labor,  to  be  paid  out  of  the  County  School 
Fund.  The  County  Superintendent,  if  he  deem  it 
necessary  for  the  guidance  of  School  Census  Marshals, 
may  order  the  descriptions  of  the  district  boundaries 
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to  be  printed  in  pamphlet  form,  and  pay  for  the  same 
out  of  the  County  School  Fund.  (Approved  March 
28th,  1874.     Effect  immediately.) 


School 
6uperinten> 
<1ent  to 
report 
number  of 
children. 


1551.  Each  School  Superintendent  in  this  State 
must,  on  or  before  the  first  day  of  August  in  each  year, 
report  to  the  Superintendent  of  Public  Instruction,  and 
to  the  Board  of  Supervisors  of  their  respective  counties, 
the  number  of  children  in  their  counties  between  the 
ages  of  five  and  seventeen  years,  as  appears  by  the 
latest  returns  of  the  Census  Marshal  on  file  in  their 
office.  (Approved  March  13th,  1874.  Effect  immedi- 
ately.) 


Compen 
tion  and 
allowAuce 
for 
expenses. 


1552.  Each  County  Superintendent,  except  when 
otherwise  provided  by  statute,  shall  receive  such  salary 
and  his  reasonable  traveling  expenses,  to  be  estimated 
by  the  Board  of  Supervisors,  and  as  may  be  allowed  by 
the  Board  of  Supervisors,  which  shall  be  paid  out  of 
the  County  General  Fund,  in  the  same  manner  as  other 
salaried  county  officers  are  paid ;  provided,  that  such 
compensation  shall  not  be  less  than  a  sum  equal  to 
twenty  dollars  for  each  school  district  in  his  county,  ex- 
clusive of  traveling  expenses,  and  that  he  shall  be  al- 
lowed, in  addition  to  his  salary,  a  sum  for  postage  and 
expressage,  payable  out  of  the  County  School  Fund, 
equal  to  one  dollar  for  each  school  district ;  provided, 
that  in  incorporated  cities,  each  school  containing  three 
hundred  pupils  should  be  considered  equal  to  one 
school  district.  (Approved  March  28th,  1874.  Effect 
immediately.) 


superinten-       1552     No   School   Superintendent  who   receives    a 

dent,  -when  ^ 

not  to  teach,  salary  of  one  thousand  five  hundred  dollars,  or  more, 
per  annum,  must  follow  the  profession  of  teaching,  or 
any  other  avocation  that  can  conflict  with  his  duties  as 
Superintendent.  (Approved  March  13th,  1874.  Effect 
im;mediately.) 
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1560.  Whenever  the  number  of  school  districts  in  JS*h5d^*° 
any  county  is  twenty,  or  more,  the  County  Superintend-  "5!?"^  ^ 
ent  must  hold  at  least  one  Teacher's  Institute  in  each  ««^^««- 
year;  and  every  teacher  employed  in  a  public  school  in 

the  county  must  attend  such  Institute  and  participate 
in  its  proceedings.  (Approved  March  28th,  1874.  Ef- 
fect immediately.) 

1561.  In  any  county  in  which  there  are  less  than  when  heu 
twenty  school  districts,   the  County    Superintendent  counties, 
may,  in  his  discretion,  hold  an  Institute.     (Approved 
March  28th,  1874.     Effect  immediately.) 

1564.  The  County  Superintendent  must  keep  an  ac-  ^^^gj^ 
curate  account  of  the  actual  expenses  of  said  Institute,  ^o^  p«*d. 
with  vouchers  for  the  same,  and  draw  his  warrant  on  the 
unapportioned  County  School  Fund  to  pay  said  amount ; 
provided,  that  such  amount  must  not  exceed  one  hun- 
dred dollars  for  any  one  year.  (Approved  March  28th, 
1874,     Effect  immediately.) 

15T7.     No  new  district  can  be  formed  unless  the  pa-  Formation 
rents  or  guardian  of  at  least  fifteen  census  children,  resid-  chSJ^iJ?^ 
ent  of  such  proposed  new  district  present  a  petition  to  of  ^d'aiS' 
the  County  Superintendent,  setting  forth  the  boundaries 
of  the  new  district  asked  for.  The  boundaries  of  any  dis- 
trict cannot  be  changed,  unless  at  least  ten  heads  of 
families  residing  at  a  greater  distance  than  ten  miles 
from  any  district  school  house,  present  a  petition  to 
the  County  Superintendent,  setting  forth  the  change  of 
boundaries  desired,  and  the  reasons  for  the  same.     (Ap- 
proved March  28th,  1874.     Effect  immediately.)  ' 

1578.     After  giving  due  notice  to  all  parties  inter-  Dnuea  of 
ested,  by  posting  notices  in  three  public  places  in  the  dS?on 
district,  one  of  which  shall  be  at  the  door  of  the  school  pSitlon^for 
house  for  at  least  one  week,  the  County  Superintend- 
ent must  transmit  the  petition  to  the  Board  of  Super- 
visors, with  his  approval  or  disapproval.  If  he  approves 
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the  petition,  he  may  note  such  changes  in  the  bouoda- 
ries  as  he  may  think  desirable.  (Approved  March  28th, 
1874.     Effect  immediately. ) 

Duties  of  1579.     The  Board  of  Supervisors  must,  at  their  first 

Supervlsora  .  , 

on  same.  meeting  after  the  receipt  of  the  petition,  act  upon  the 
same.  If  the  Board  establishes  the  district,  they  may 
do  so  in  accordance  with  the  original  prayer  of  the  pe- 
tition, or  with  such  modifications  as  they  choose  to 
make.  (Approved  March  28th,  1874.  Effect  immedi- 
ately.) 

Election  of        1593.     Au  electiou  for  School  Trustees  must  be  held 

Jrustees, 

where.*"^  in  each  district,  on  the  last  Saturday  of  June  of  each 
year,  at  the  district  school  house,  if  there  is  one;  and  if 
there  is  none,  at  a  place  to  be  designated  by  the  Board 
of  Trustees. 

NumberAnd       First — The  number  of  School  Trustees  for  anv  school 

term  of  " 

o«c«-  district  except  where  city  boards  are  otherwise  author- 

ized by  law,  shall  be  three; 

Second — In  new  school  districts,  or  in  case  of  a  va- 
cancy for  any  cause  in  an  old  one,  the  School  Trustees 
shall  be  elected  to  hold  oflBce  for  one,  two,  and  three 
years  respectively  from  the  first  Saturday  of  July  next 
succeeding  their  election ; 

Third — Except  as  provided  in  subdivision  second  of 
this  section,  one  Trustee  shall  be  elected  annually,  to 
hold  oflBce  for  three  years,  or  until  his  successor  shall 
be  elected  and  qualified.  (Approved  March  13th,  1874. 
Effect  immediately.) 

Noticeg  of  1595.  Not  less  than  ten  days  before  the  election  re- 
quired under  section  fifteen  hundred  and  ninety-three, 
the  Trustees  must  post  notices  in  three  public  places 
in  the  district,  which  notices  must  specify  the  time  and 
place  of  election,  and  the  hours  during  which  the  polls 
will  be  kept  open;  if  within  five  days  of  the  election  the 
Trustees  have  failed  to  post  the  notices  required  under 
this  section,  then  any  three  electors  of  the  district  may 
give  notice  of  such  election.  (Approved  March  28th, 
1874.  Effect  immediately. 
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1599.  The  voting  must  be  by  ballot;  provided,  that  S'bybSSS! 
the  provisions  of  sections  eleven  hundred  and  eighty- 
seven  and  eleven  hundred  and  ninety-one  may  be  dis- 
pensed with.     (Approved  March  28th,   1874.     Eflfect 
immediatelv.) 

1600.  Any  person  offering  to  vote  may  be  challenged  chaiiengea 
by  any  elector  of  the  district,  and  the  Judges  of  Elec- 
tion must  thereupon  administer  to  the  person  chal- 
lenged an  oath,  in  substance  as  follows:  ''Toudo  swear 

that  you  are  a  citizen  of  the  United  States,  that  you  are 
twenty-one  years  of  age,  that  you  have  resided  in  this 
State  six  months  next  preceding  this  election,  and  in 
this  school  district  thirty  days,  and  that  you  have  not 
before  voted  this  day."  If  he  takes  the  oath  prescribed 
in  this  section,  his  vote  must  be  received,  otherwise 
his  vote  must  be  rejected.  (Approved  March  28th, 
1874.     Effect  immediately.) 

1602.  The  officers  of  election  must,  after  counting  STSSS^S. 
the  votes,  make  and  deliver  certilficates  of  election  to 
the  persons  elected,  a  copy  of  which,  with  the  oath  of 
office  attached,  must  be  forwarded  to  the  County  Super- 
intendent. (Approved  March  28th,  1874.  Effect  im- 
mediately. 

1611.  Except  when  otherwise  authorized  by  special  school  aib- 
statute,  every  school  district  shall  be  under  the  control  under  con- 
of  a  Board  of  School  Trustees,  consisting  of  three  mem-  xi^eas. 
bers.     (Approved  March  23th,  1874.     Effect  immedi- 
ately.) 

1612.  In  school  districts  newly  organized,  or  in  case-  TnuteM, 
of  vacancies  for  any  cause  in  an  old  one,  three  School  temw  of 

office. 

Trustees  k  must  be  elected,  to  hold  office  for  one,  two 
and  three  years,  respectively,  from  the  first  Saturday  in 
July  next  succeeding  their  election.  (Approved  March 
28th,  1874.     Effect  immediately.) 

1617.  The  powers  of  Boards  of  Trustees  of  school  ^wJ5?of 
districts,  and  of  Boards  of  Education  in  cities,  are  as  Trartecw' 
follows:  SS.Sl'^"" 
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First — ^To  prescribe  and  enforce  rules  not  inconsist- 
ent with  law,  or  those  prescribed  by  the  State  Board  of 
Education,  for  their  own  government  and  the  govern- 
ment of  schools; 

Second — To  manage  and  control  the  school  property 
within  their  districts; 

Third — ^To  purchase  school  furniture  and  apparatus, 
and  such  other  things  as  may  be  necessary  for  the  use 
of  schools; 

Fourth — To  rent,  furnish,  repair,  and  insure  the 
school  property  of  their  respective  districts; 

Fifth — When  directed  by  a  vote  of  their  district,  to 
build  school  houses,  or  to  purchase  or  sell  school  lots; 

Sixth — To  make,  in  the  name  of  the  district,  convey- 
ances of  all  property  belonging  to  the  district  and  sold 
by  them; 

Seventh- -To  employ  the  teachers,  janitors,  and  em- 
ployes of  schools ;  to  fix  and  order  paid  their  compen- 
sation ; 

Eighth — ^To  suspend  or  expel  pupils  for  misconduct; 

Ninth — ^To  exclude  from  schools  children  under  six 
years  of  age; 

Tenth — To  enforce  in  schools  the  course  of  study  and 
the  use  of  the  text  books  prescribed  and  adopted  by 
the  State  Board  of  Education; 

Eleventh — To  appoint  District  Librarians,  and  en- 
force the  rules  prescribed  for  the  government  of  district; 
libraries; 

Twelfth — To  exclude  from  schools  and  school  libra- 
ries all  books,  publications,  or  papers  of  a  sectarian, 
partisan,  or  denominational  character; 

Thirteenth — To  furnish  books  for  the  children  of 
parents  unable  to  furnish  them; 

Fourteenth — To  keep  a  register,  open  to  the  inspec- 
tion of  the  public,  of  all  children  applying  for  and  en- 
titled to  be  admitted  in  the  schools,  and  to  notify  the 
parent  or  guardian  of  such  children  when  vacancies 
occur,  and  receive  such  children  in  the  schools  in  the 
order  to  which  they  are  registered; 
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Fifteenth — To  make  arrangements  with  the  Trustees 
of  any  adjoining  district  for  the  attendance  of  such 
children  in  the  school  of  either  district  as  may  be  best 
accommodated  therein,  and  to  transfer  the  school 
moneys  due  by  apportionment  to  such  children  to  the 
district  in  which  they  may  attend  school ; 

Sixteenth — On  or  before  the  first  day  of  June,  in 
each  year,  to  appoint  a  School  Census  Marshal,  and 
notify  the  School  Superintendent  thereof; 

Seventeenth — To  make  an  annual  report,  on  or  be- 
fore the  first  day  of  July,  to  the  School  Superintendent, 
in  the  manner  and  form  and  on  the  blanks  prescribed 
by  the  Superintendent  of  Public  Instruction ; 

Eighteenth — To  make  a  report,  whenever  required, 
directly  to  the  Superintendent  of  Public  Instruction, 
of  the  text  books  used  in  their  schools; 

Nineteenth — To  visit  every  school  in  their  district, 
at  least  once  in  each  term,  and  examine  carefully  into 
its  management,  condition,  and  wants;  this  clause  to 
apply  to  each  and  every  member  of  the  Board  of 
Trustees.  (Approved  March  13th,  1874.  Effect  im- 
mediately.) 

1618  repealed. 

1620.  Writing  and  drawing  paper,  pens,  ink,  and  st»tionet7. 
lead  and  slate  pencils,  for  the  use  of  the  schools,  must  furiliahed 

...  to  pupils. 

be  furnished  under  the  direction  of  Boards  of  Educa- 
tion and  Trustees,  and  charges  therefore  must  be  audited 
and  paid  as  other  claims  against  the  School  Fund  of 
their  districts  audited  and  paid.  (Approved  March 
28th,  1874.     Effect  immediately. 

1621.  The  Board  of  Trustees  and  Board  of  Educa-  school 
tion  must  use  the  school  moneys  received  from  the  howled 
State  or  county  apportionment,  exclusively,  for  the  sup- 
port of  schools  for  that  school  year,  until  at  least  an 
eight  months  school  shall  have  been  maintained;  if  at 

the  end  of  any  year  there  is  an  unexpended  balance,  it 
may  be  used  for  the  payment  of  claims  against  the  dis- 
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tricfc  outstanding,  or  it  may  be  used  for  the  jear  suc- 
ceeding. (Approved  March  28th,  1874.  Effect  im- 
mediately.) 

of^lrtTof  ^623.  Boards  of  Trustees  are  liable  as  such,  in  the 
Trueieefl.  name  of  the  district,  lor  any  judgment  against  the  dis- 
trict for  salary  due  any  teacher  on  contract,  and  for  all 
debts  contracted  under  the  provisions  of  this  chapter, 
and  they  must  pay  such  judgment  or  liabilities  out  of 
the  school  moneys  to  the  credit  of  such  district;  pro- 
vidcdy  that  the  contracts  mentioned  in  this  section  are 
not  in  excess  of  the  school  moneys  accruing  to  tbe  dis- 
trict for  the  school  year  for  which  the  contracts  are 
made,  otherwise  the  district  shall  not  be  held  liable. 
(Approved  Msrch  28th,  1874.     Effect  immediately.) 

Duty  of  1634.    It  is  the  duty  of  the  Census  Marshal : 

Marehtti.  \^     To  annually,  in  the  month  of  June,  take  a  census 

of  all  children  in  his  district  under  seventeen  years  of 

age; 

2.  To  report  the  result  of  his  labors  to  the  County 
Superintendent  (or  to  the  Board  of  Education,  in  cities^ 
before  the  first  day  of  July,  in  each  year; 

3.  He  shall  visit  each  habitation,  house,  residence, 
domicile,  or  other  place  of  abode  in  his  district,  and  by 
actual  observation  and  interrogation,  enumerate  the 
census  children  of  the  same.  (Approved  March  28th, 
1874.     Effect  immediately.) 

Same.  1635.     Whenever  a  district  is  formed,  lying  partly  in 

two  adjoining  counties,  the  Census  Marshal  must  report 
to  each  County  Superintendent  the  number  of  children 
in  each  county.  (Approved  March  28th,  1874.  Effect 
immediately. 

Report  of.  1686.  His  report  must  be  made  under  oath,  upon 
blanks  furnished  by  the  Superintendent  of  Public  In- 
struction, and  must  show : 

1.     The  number,  ago,  sex,  color,  and  nationality  of 
children  listed ; 
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2.  The  names  of  the  parents  of  such  children ; 

3.  Snch  other  facts  as  the  Superintendent  of  Public 
Instruction  may  designate.  (Approved  March  28th, 
1874.    Effect  immediately. 

1638.     He  must  not  include  in  his  report  children  children 
who  are  attending  institutions  of  learning,  or  such  be-  dentanotto 
nevolent  institutions  as  deaf  and  dumb,  blind  and  or- 
phan asylums,  in  his  district,  but  whose  parents  or 
guardian  do  not  reside  therein.    (Approved  March  28th, 
1874    Effect  immediately.) 

1640.     If  the  Census  Marshal  neglect  or  refuses  to  Neglect  or 

make  his  report  at  the  time  and  in  the  manner  herein  ce.^lw  ^ 

required,  or  to  perform  any  other  duty  devolved  upon  rpp™rt"a 

him,  he  must  be  declared  guilty  of  a  misdemeanor,  and  meauor. 
on  conviction,  be  punished  by  fine  or  imprisonment. 
(Approved  March  13th,  1874.     Effect  immediately.) 

1663.  All  schools,  unless  otherwise  provided  by  spe-  schools  to 
cial  statute,  must  be  divided  in  first,  second,  and  third 
grade.  Each  County  Superintendent  must,  under  in- 
structions from  the  State  Board  of  Education,  deter- 
mine the  respective  grade  or  class  of  schools  in  his 
county.  (Approved  March  28th,  1874.  Effect  im- 
mediately.) 

1665,  Instruction  must  be  given  in  the  following  ii,»tnicrion. 
branches  in  the  several  grades  in  which  each  may  be 
required,  viz:  Reading,  writing,  orthography,  arithme- 
tic, geography,  grammar,  history  of  the  United  States, 
physiology,  natural  philosophy,  natural  history,  ele- 
ments of  form,  vocal  music  and  industrial  drawing. 
(Approved  March  28th,  1874.     Effect  immediately.) 

1669.     The  education  of  children  of  African  descent,  schools  for 
and  Indian  children,  must  be  provided  for  in  separate  inaiRn 

_  -111  •  fi      -I        T\'  m  i»«i     childrf'n. 

schools ;  provided,  that  if  the  Directors  or  Trustees  fail 
to  provide  such  separate  schools,  then  such  children 
must  be  admitted  into  the  schools  for  white  children. 
(Approved  March  28th,  1874.     Effect  immediately.) 
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fchSSi'*^  1686.     Any  pupil   who  cuts,  defaces,  or  otherwise' 

nawmj'      injures  any  school  house,  fences,  or  outbuildings  there- 

'°'"  of,  is  liable  to  suspension   or  expulsion,  and,  on  the 

complaint  of  the  teacher  or  trustees,  the  parents  or 

guardians  of  such  pupils  shall  be  liable  for  all  damages. 

(Approved  March  28th,  1874.     Eflfect  immediately.) 

General  1696.     Evcrv  tcachcr  in  the  public  schools  must: 

duties  o'  ^     "^  . 

teachers.  1.     Before  assuming  charge  of  a.  school,  file  his  cer- 

tificate with  the  County  Superintendent; 

2.  On  taking  charge  of  a  school,  or  on  closing  a  term 
of  school,  immediately  notify  the  County  Superintend- 
ent of  such  fact; 

•     3.     Enforce  the  course  of  study,  the  use  of  text  books, 
and  the  rules  and  regulations  prescribed  for  schools ; 

4.  Hold  pupils  to  strict  account  for  disorderly  con- 
duct on  the  way  to  and  from  school,  on  the  play-grounds, 
or  during  recess ;  suspend  for  good  cause  any  pupil  in 
the  school,  and  report  such  suspension  to  the  Board  of 
Trustees  or  Education  for  review.  If  such  action  is  not 
sustained  by  them,  the  teacher  may  appeal  to  the  County 
Superintendent,  whose  decision  shall  be  final ; 

5.  Keep  a  State  school  register; 

6.  Make  an  annual  report  to  the  County  Superin- 
tendent at  the  time,  and  in  the  manner,  and  on  the 
blanks  prescribed  by  the  Superintendent  of  Public  In- 
struction. Any  school  teacher  who  shall  end  any  school 
term  before  the  close  of  the  school  vear,  sliall  make  a 
report  to  the  County  Superintendent  immediately  after 
the  close  of  such  term ;  and  any  teacher  who  may  be 
teaching  any  school  at  the  end  of  the  school  year,  shall, 
in  his  or  her  annual  report,  include  all  statistics  for  the 
entire  school  year,  notwithstanding  any  previous  report 
for  a  part  of  the  year; 

7.  Make  such  other  reports  as  may  be  required  by 
the  Superintendent  of  Public  Instruction,  County  Su- 
perintendent, or  Board  of  Trustees  or  Education.  (Ap- 
proved March  28th,  1874.     Effect  immediately.) 
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1700.     No  warrant  must  be  drawn  in  favor  of  any  ^^^'drawn 

teacher,  unless  the  oflBcer  whose  duty  it  is  to  draw  such  {SJ^Ve?.**'* 

warrant  is  satisfied  that  the  teacher  has  faithfully  per-  ^rfSJ,Jg 

formed  all  the  duties  prescribed  in  section  sixteen  hun-  *^  ^^*^- 
dred   and   ninety-six.     (Approved  March   28th,   1874. 
Effect  immediately.) 

1*701.     No  warrant  must  be  drawn  in  favor  of  any  Nor  anieas 
teacher,  unless  such  teacher  is  the  holder  of  a  proper  certificate, 
certificate,  in  force  for  the  full  time  for  which  the  war-  employed, 
rant  is  drawn,  nor  unless  he  was  employed  by  the  Board 
of  Trustees  or  Education;  provided,  that  nothing  in  this 
section  shall  interfere  with  any  special  school  laws  now 
in  existence  for  the  counties  of  Trinity,  Shasta,  or  Inyo. 
(Approved  March  28th,  1874,     Effect  immediately.) 


No  dlBcrlm- 


As  Act  to  prevent  discrimination  against  Female  Teachers.    [Approved 

March  30,  1872.]  inAtTonaslo 

compensa- 
(Enaeting  Clause.)  tion. 

Teachers, 
Section  1.    Females  employed  as  teachers  in  the  public  schools  of  ^^^^  "^^ 

f  ATMs  I A 

this  State  shall  in  all  cases  receive  the  same  compensation  as  is  allowed 
male  teachers  for  like  services  when  holding  the  same  grade  certificates. 
Sxc  2.    This  Act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

1702.     It  shall  be  the  duty  of  all  teachers  to  endeavor  Duties  of 
to  impress  on  the  minds  of  the  pupils  the  principles  of  to "inBtnic" 
morality,  truth,  justice,  and  patriotism ;  to  teach  them     **'"" 
to  avoid  idleness,  profanity,  and  falsehood,  and  to  in- 
struct them  in  the  principles  of  a  free  government,  and 
to  train  them  up  to  a  true  comprehension  of  the  rights, 
duties,  and  dignity  of  American  citizenship.    (Approved 
March  28th,  1874.     Effect  immediately.) 

1712.     The    Boards  of    Trustees  and  of    Education  uimay 
must  expend  the   Library  Fund,   together  with  such  expended. 
moneys  as  may  be  added  thereto  by  donation,  in  the 
purchase  of  schopl  apparatus  and  books  for  a  school 
library.     (Approved  March  28th,  1874.     Effect  immedi- 
ately.) 
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TniBteeti 
power  and 
respi  iiKl- 
bility  as  to 
llbrarlea. 


1717.  The  Trustees  shall  be  held  accountable  for  the 
proper  care  and  preservation  of  the  library,  and  shall 
have  power  to  assess  and  collect  all  fbes,  penalties,  and 
fees  of  membership,  and  to  make  all  needful  rules  and 
regulations  not  provided  for  by  the  State  Board  of 
Education,  and  not  inconsistent  therewith,  and  thej 
shall  report  annually  to  the  County  Superintendent,  all 
library  statistics  which  may  be  required  by  the  blanks 
furnished  for  the  purpose  by  the  Superintendent  of 
Public  Instruction.  Approved  March  28th,  1874. 
Effect  immediately.) 


Oeueral 
powers  of 
Board  of 
EzAmina- 
tion. 


Liinitation 
M  to  Edu- 
cational 
Diplomas. 


Applica- 
tious  for 
life  Diplo- 


1744.     The  Board  has  power  to  grant : 

1.  Recommendations  for  life  diplomas; 

2.  State  educational  diplomas,  valid  for  six  years; 

3.  State  certificates  of  the  first  grade,  valid  for  four 
years ; 

4.  Certificates  of  the  second  grade,  valid  for  three 
years ; 

5.  State  certificates  of  the  third  grade,  valid  for  two 
years,  to  be  gi*anted  only  to  females; 

6.  To  review  on  appeal  an  order  revoking  a  county 
or  city  certificate.  (Approved  March  28th,  1874.  Ef- 
fect immediately.) 

1746.  State  educational  diplomas  must  be  issued  to 
such  persons  only  as  have  been  employed  in  teaching 
for  five  years,  and  who  have  held  a  first-grade  State 
certificate  for  at  least  a  year.  (Approved  March  28tb, 
1874.     Effect  immediately.) 

1747.  Applicants  for  life  diplomas  must  file  with  the 
State  Board  of  Education  certificates  of  their  success  in 
teaching;  and  the  Board,  after  examination,  must  J 
present  the  application  to  the  State  Board  of  Education, 
with  its  recommendation.  (Approved  March  28th, 
1874.     Effect  immediately.) 
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1748.  Every  applicant  for  a  State  certificate  shall  Ji""SrIp. 
be  examined  by  written  and  oral  questions  in  algebra,  ^l^^J"^' 
geography,  history  of  the  United  States,  Constitution  of  JJ^^*'**** 
the  United  States  and  California,  physiology,  natural 
philosophy,    natural    history,    orthography,    defining, 
penmanship,  reading,  method  of  teaching,  vocal  music, 
drawing,  and  School  Law  of  California.       (Approved 

March  28th,  1874.     Eflfect  immediately.) 

1749.  The  standing  in  each  study  must  be  indorsed  sunding  to 

^  *'       ,  be  endorsed 

upon  the  educational  diploma  or  certificate,  or  other-  oncertin- 
wise  it  is  not  a  valid  certificate.    (Approved  March  28th, 
1874.    Effect  immediately.) 

1750.  Normal    School    diplomas,    from    any  State  ^S^Je**** 
Normal  School  in  the  United  States,  and  life  diplomas  iwuedwith- 

'  *^  out    exarai- 

hy  the  State  Board  of  Examination  or  Education  in  any  °^**°'^' 
of  the  United  States,  must  be  recognized  by  this  State 
as  primary  evidence  of  fitness  for  teaching ;  and  the 
Board  may,  on  application  of  the  holders  thereof,  issue, 
without  examination.  State  certificates,  and  fix  the 
grade  thereof.  (Approved  March  28th,  1874.  Effect 
immhdiately.) 

1751.  The  Board  may  grant  State  certificates  to  state  certi- 
those  who,  in  examination  before  County  Boards,  have  JSmiw^ 
attained  the  standard  of  proficiency  prescribed  by  the  oiJSSty'''^"' 
State  Board  of  Education ;  provided,  that  the  original  ^"^•• 
examination  papers  be  forwarded  to  the  State  Board  of 
Examination  within  fifteen  days  after  the  close  of  the 
examination.      (Approved  March  28th,  1874.     Effect 
immediately.) 

1752.  The  Board  may,  for  immoral   or  unprofes-  Revocation 

1  1,  r'l'i  '-ix  of  Dlplomaa 

sional  conduct,  profanity,  intemperance,  or  evident  un-  or  certw- 
fitness  for  teaching,  revoke  any  educational  diploma  or 
certificate  granted  by  it.     (Approved  March  28th,  1872. 
Effect  immediately.) 

1753.  The  Board  may,  at  the  expiration  of  the  time  Renewal  of. 
for  which  they  are  granted,  renew  diplomas  or  cer- 
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tificates,  except  of  the  third  grade,  for  a  like  period  for 
which  they  were  originally  granted.  (Approved  March 
28th,  1874.     Effect  immediately.) 

MeetingB.  1770.  The  County  Board  mast  meet  and  hold  ex- 
aminations as  follows :  Commencing  on  the  first  Wednes- 
day in  the  months  of  December,  March,  June,  and 
September.  The  place  of  meeting  must  be  designated 
by  the  Chairman.  (Approved  March  28th,  1874.  Ef- 
fect immediately. 

certiflcate*,       1772.     Certificates  must  be  fn*anted  to  those  only  who 

to  whom  to  ^  ^      ^ 

be  isBQod.  have  passed  a  satisfactory  examination  in  all  the  studies 
required  for  a  State  certificate  of  corresponding  grade, 
and  upon  the  questions  prepared  by  the  State  Board  of 
Examination,  and  reached  the  percentage  prescribed 
by  the  State  Board  of  Education.  (Approved  March 
28th,  1874.     Effect  immediately.) 

Examina.         1773-    All  examinations  must  be  conducted  partly  in 

tione,  how  .   .  .  ,.  _     _,  JL  , 

to  be  con-     writing  and  in   part  orally.     (Approved  March  2otn, 
ducted.        ^g^^      Effect  immediately.) 


Benewfti  1775.    The  Board  may,  without  examination,  renew 

and  revocA-  j_*i?i^  n  i  j_  i»iiA# 

tion  of  cer.  Certificates,  and  may  revoke  any  county  certificate  for 

tlflcates.  .  1  f        '         \  ii  p       » t         '    t 

immoral  or  unprofessional  conduct,  profanity,  intem- 
perance, or  evident  unfitness  for  teaching.  (Approved 
March  28th,  1874.     Effect  immediately.) 

1776  repealed. 

compeiwm.  1777.  Mombors  must  receive  for  their  services  a  sum 
SSl^'  not  exceeding  three  dollars  per  day,  in  addition  to  actual 
traveling  expenses,  for  each  quarterly  session  of  the 
Board,  payable  out  of  the  unapportioned  County  School 
Fund,  on  the  warrant  of  the  County  Superintendent. 
(Approved  March  28th,  1874.     Effect  immediately.) 

Meeting         1790.     The  Board  must  meet  and  hold  examinations 
as  follows :  Commencing  on  the  first  Wednesday  in  the 
months  of  December,  March,   June,  and   September. 
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The  place  of  meeting  must  be  designated  by  the  Chair- 
man. (Approved  March  28th,  1874.  Effect  immedi- 
ately.) 

IT&L    The  Board  has  power  to  grant :  General 

1.  Certificates  of  the  same  giade  and  for  the  same 
time  as  the  State  Board  of  Examination  has  power  to 
grant; 

2.  High  school  certificates,  valid  for  six  years; 

3.  Special  certificates  of  the  first  grade,  valid  for 
four  years,  upon  such  special  studies  as  may  be  au- 
thorized by  the  State  Board  of  Education  or  Board  of 
Education  in  any  city,  or  city  and  county,' 

4.  High  school  and  special  certificates  must  be 
granted  upon  such  examinations  as  may  be  authorized 
by  the  State  Board  of  Education,  or  Board  of  Educa- 
tion of  any  city,  or  city  and  county.  All  other  certifi- 
cates must  be  granted  upon  examinations  in  all  the 
studies  required  for  a  State  certificate  of  corresponding 
grade,  and  upon  questions  prepared  by  the  State  Board 
of  Examination,  and  upon  the  percentage  prescribed 
by  the  State  Board  of  Education.  (Approved  March 
28th,  1874.     Effect  immediately . ) 

1792.    The  Board  may,  without  examination,  grant  whencer- 
certificates  of    like   grade    to    holders   of    certificates  may* be 
granted  in  other  cities,  and  renew  all  certificates,  except  Svoked**'^ 
of  the  third  grade,  granted  by  it,  and  revoke  any  certifi- 
cate for  immoral  or  unprofessional  conduct,  profanity, 
intemperance,  or  evident  unfitness  for  teaching.     (Ap- 
proved March  28th,  1874.     Effect  immediately.) 

1B17.    The  County  Superintendent  in  each  county,   county 
except  in  the  city  and  county  of  San  Francisco,  must,   teudent 
on  or  before  the  first  regular  meeting  of  the  Board  of  supervisorg 
Supervisors,  in   September  in   each  year,  furnish  the  annually. 

Tfc-i^n  •  11         AT  •!  statement 

Board  of  Supervisors  and  the  Auditor,  respectively,  an  of  amount 
estimate  in  writing  of  the  minimum  amount  of  County  squired. 
School  Funds  needed  for  the  ensuing  year.  This  amount 
he  must  compute  as  follows : 
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1.  He  must  ascertain,  in  tLe  manner  provided  for  in 
subdivisions  one  and  two  of  section  one  thousand  eight 
hundred  and  fifty-eight,  the  total  number  -  of  teachers 
for  the  county; 

2.  He  must  calculate  the  amount  required  to  be 
raised,  at  five  hundred  dollars  per  teacher;  from  this 
amount  he  must  deduct  the  total  amount  of  State  ap- 
portionments, less  ten  per  cent.,  received  by  the  county 
for  the  next  preceding  school  year,  and  the  remainder 
shall  be  the  minimum  amount  of  County  School  Fund 
needed  for  the  ensuing  year;  provided,  that  if  this 
amount  is  less  than  sufficient  to  raise  a  sum  equal  to 
three  dollars  for  each  census  child  in  the  county,  then 
the  minimum  amount  shall  be  such  a  sum  as  will  be 
equal  to  three  dollars  for  each  census  child  in  the  county. 
(Approved  March  28th,  1874.     Effect  immediately.) 

Levy  of  1818.    The  Board  of  Supervisors,  except  of  the  city 

and  county  of  San  Francisco,  of  each  county,  must, 
annually,  at  the  time  of  levying  other  county  taxes, 
levy  a  tax  to  be  known  as  the  County  School  Tax,  the 
maximum  rate  of  which  must  not  exceed  fifty  cents  on 
each  one  hundred  dollars  of  taxable  property  in  the 
county,  nor  the  minimum  rate  be  less  than  sufficient  to 
raise  the  minimum  amount  reported  by  the  County 
Superintendent,  in  accordance  with  the  provisions  of 
the  preceding  section.  The  Supervisors  must  deter- 
mine the  minimum  rate  of  the  county  school  tax  as 
follows : 

1.  They  must  deduct  fifteen  per  cent,  from  the  equal- 
ized value  of  the  last  general  assessment  roll,  and  the 
amount  required  to  be  raised,  divided  by  the  remainder 
of  the  assessment  roll,  is  the  rate  to  be  levied ;  but  if 
any  fraction  of  a  cent  occurs,  it  must  be  taken  as  a  full 
cent  on  each  hundred  dollars.  (Approved  March  28th, 
1874.     Effect  immediately.) 

Tax.  how  1838.     The  trustees,   upon  receiving  the  roll,  must 

deduct  fifteen  per  cent,  therefrom  for  anticipated  de- 
linquencies, and  thea  by  dividing  the  sum  voted,   to- 
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gether  with  the  estimated  cost  of  assessing  and  collecting 
added  thereto,  by  the  remainder  of  the  roll,  ascertain 
the  rate  per  cent,  required,  and  the  rate  so  ascertained 
(using  the  full  cent  on  each  hundred  dollars  in  place  of 
any  fraction)  is  hereby  levied  and  assessed  to,  on  or 
against  the  persons  or  property  named  or  described  in 
the  roll,  and  is  a  lien  on  all  such  property  until  the  tax 
is  paid  ;  and  the  tax,  if  not  paid  within  the  time  limited 
by  the  next  succeeding  section  for  its  payment,  shall 
be  delinquent,  and  must  be  collected  in  the  manner 
prescribed  in  sections  eighteen  hundred  and  forty-five, 
eighteen  hundred  and  forty-six,  eighteen  hundred  and 
forty-seven,  eighteen  hundred  and  forty-eight,  eighteen 
hundred  and  forty-nine,  eighteen  hundred  and  fifty, 
eighteen  hundred  and  fifty-one,  and  eighteen  hundred 
and  fifty-two  of  this  Code.  (Approved  March  28th, 
1874.     Effect  immediately.) 

1842.  In  case  an  Assessor  or  Collector  of  district  AHcmKyin 
taxes  refuse  or  neglect  to  qualify  within  ten  days  after  At^^^Zr  or 
his  election,  or  having  qualified,  refuses  or  neglects  to 
act;  or  in  case  of  any  vacancy  from  any  other  cause,  in 
either  or  both  of  said  offices,  the  Board  of  Trustees 
shall  call  a  special  election,  giving  at  least  ten  days  no- 
tice, to  fill  the  place.  (Approved  March  13th,  1874. 
Effect  immediately.) 

1842.  In  case  any  Assessor  or  Collector  of  district  Sijuo. 
taxes  refuses  or  neglects  to  qualify,  within  ten  days  af- 
ter his  election  or  appointment,  or  having  qualified, 
refuses  or  neglects  to  act,  or  in  case  of  any  vacancy 
from  any  other  cause  in  either  or  both  of  said  offices, 
the  Bo  'rd  of  Trustees  must  call  a  special  election,  giv- 
ing at  least  five  days'  notice  to  fill  such  vacancy.  (Ap- 
proved March  28th,  1874.     Effect  immediately.) 

1845.     When  any  school  tax  shall  have  become  de-  peiinquent 

.  .  tax  liiit. 

hnquent,  the  delinquent  tax  list,  duly  certified  by  the 
District  Tax  Collector  of  the  school  district  in  which 
the  school  tax  has  become  delinquent,  shall  be  delivered 
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to  the  District  Attorney  of  the  county  in  which  the  dis- 
trict is  situated.  (Approved  March  28th,  1874.  Effect 
immediately.) 

1846.  It  shall  be  the  duty  of  the  District  Attorney 
of  the  county  to  commence  a  civil  action,  in  the  name 
of  the  People  of  the  State  of  California,  in  any  Court 
of  the  county,  to  recover  the  delinquent  taxes.  (Ap- 
proved March  28th,  1874.     Effect  immediately.)^ 

1347.  In  such  action  a  complaint  substantially  in  the 
following  form  shall  be  sufficient: 

[Title  of  Court.] 

The  People  of  the  State  of  California 

vs. 

(Naming  the  defendant.) 

Plaintiff'  avers  that  the  defendant  is  indebted  to  the 

plaintiff  in  the  sum  of  $ ,  district  school  tax  for 

School  District,  in  the  County  of ,  State 

— ,  costs  of  col- 


of  Calif omiiJ,  for  the  year  18 — ,  and  $ 

lection  to  date. 

Plaintiff  demands  judgment  in  the  sum  of  $ . 

(Approved  March  28th,  1874.     Effect  immediately. ) 

1848.  If  in  such  action  the  amount  is  paid,  or  the 
plaintiff  recover  judgment,  there  shall  be  included  in 
such  judgment  the  sum  of  ten  dollars  as  attorney's  fees. 
(Approved  March  28th,  1874.'    Fffect  immediately.) 

1849.  In  any  action  to  enforce  the  collection  of  said 
tax,  wherein  any  part  of  the  tax  is  charged  in  the  com- 
plaint to  have  been  levied  or  assessed  against,  or  to  be 
a  lien  upon  any  real  estate  or  improvements  on  real 
estate,  it  shall  be  competent  to  proceed  bi  rem  against 
such  real  estate  or  improvements,  or  agaiust  both,  such 
real  estate  being  described  in  the  summons  in  such 
manner  as  to  designate  the  particular  tr.ict  or  tracts  of 
land  sought  to  be  charged,  and  in  case  of  improvements, 
designating  the  tract  of  land  on  which  the  improve- 
ments are  situated ;  and  the  description  shall  be  suffi- 
cient, if  it  can  be  ascertained  what  land  is  intended, 
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the  summons  also  stating  the  amount  of  taxes  claimed 
as  a  lien,  and  the  year  in  which  the  taxes  were  assessed.  * 
Such  summons  need  not  name  any  particular  defendant, 
but  may  be  directed  to  all  owners,  known  and  unknown, 
of  the  property  described ;  and  such  action  may,  at  the 
option  of  the  District  Attorney,  also  proceed  against 
any  or  all  persons  or  corporations  who  are  under  obli- 
gations to  pay  the  tax.  (Approved  March  28th,  1874. 
Effect  immediately.) 

1850.  Service  of  summons,  whether  issued  by  the  8«iTic«of 
District  Court  or  a  Justice's  Court,  may  be  made  by  bypabuca- 
publication  of  a  copy  of  the  summons  once  a  week  for 

four  successive  weeks,  in  a  newspaper  published  in  the 
county  in  which  the  action  is  commenced.  The  service 
of  the  summons  shall  be  complete  at  the  expiration  of 
the  time  of  such  publication.  (Approved  March  28th, 
1874.     Effect  immediately.) 

1851.  Judgments  rendered  in  such  cases  in  the  Dis-  Jadgment 
trict  Court  shall  be  docketed  and  become  liens  upon  all 
property  of  the  defendant  liable  to  taxation,  and  may 

be  enforced  against  the  same;  and  the  District  Attorney 
may  file  transcripts  of  judgments  rendered  in  Justices' 
Courts,  under  this  Article,  with  the  County  Clerk,  who 
shall,  thereupon,  docket  such  judgments,  and  they  shall 
become  liens  from  and  after  such  docket  entry,  in  like 
manner  as  judgments  rendered  in  the  District  Court 
under  this  Article,  and  the  County  Clerk  may  issue  ex- 
ecution on  such  docketed  Justice's  judgment  as  on 
judgments  rendered  ,in  the  District  Court.  (Approved 
March  28th,  1874.     Effect  immediately.) 

1852.  The  law  regulating  proceedings  in  civil  cases  prooeedingi 
in  the  Courts  of  Justice  in  this  State,  so  far  as  the  same  wiJttiilw'to 
is  not  inconsistent  vrith  the  provisions  of  this  Article,  *^®^*™' 

is  hereby  made  applicable  to  proceedings  under  this 
Article;  and  any  deed  derived  from  a  sale  of  real  prop- 
erty, under  this  Act,  shall  be  conclusive  evidence  of 
title,  except  as  against  actual  frauds  or  prepayment  of 
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taxes,  and  shall  entitle  the  holder  thereof  to  a  writ  of 
assistance  from  the  District  Court  to  obtain  possession 
of  such  property;  provided,  that  the  Sheriff,  in  selling 
said  property,  shall  only  sell  the  smallest  quantity  that 
any  purchaser  will  take,  and  pay  the  judgment  and 
costs;  and,  provided  furtlier,  that  when  property  is  sold 
belonging  to  minors  or  persons  under  legal  disability, 
th^y  shall  have  until  one  year  after  said  disability  is 
removed,  to  redeem  said  property,  by  paying  the  whole 
bid  and  all  subsequent  taxes  and  interest.  All  moneys 
collected  in  this  behalf,  except  costs  and  charges,  shall, 
without  delay,  be  paid  to  the  Treasurer  of  the  county, 
for  the  use  of  the  district  in  which  the  tax  was  levied; 
and  the  date  thereof  shall  be  entered  opposite  the 
proper  name  or  property  in  the  delinquent  list,  which 
shall  be  open  to  public  inspection.  (Approved  March 
28th,  187-1.     Effect  immediately. ) . 
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1858.  All  State  school  moneys  apportioned  by  the 
Superintendent  of  Public  Instruction  must  be  appor- 
tioned to  the  several  counties  in  proportion  to  the  num- 
ber of  school  census  children  between  five  and  seventeen 
years  of  age  as  shown  by  the  returns  of  the  School 
Census  Marshals  for  the  preceding  school  year,  pro- 
vided that  Indian  children  who  are  not  living  under  the 
guardianship  of  white  persons  and  Mongolian  children 
shall  not  be  included  in  the  apportionment  list.  The 
School  Superintendent  of  each  county  must  apportion 
all  State  and  county  school  moneys  as  follows : 

First — He  must  ascertain  the  number  of  teachers 
each  district  is  entitled  to  by  calculating  one  teacher 
for  every  one  hundred  census  children,  or  fraction 
thereof  of  not  less  than  fifteen  census  children,  as 
shown  by  the  next  preceding  school  census; 

Second — He  must  ascertain  the  total  number  of 
teachers  for  the  county  by  adding  together  the  number 
of  teachers  assigned  to  the  several  districts; 

Third — Five  hundred  dollars  shall  be  apportioned  to 
each  district  for  every  teacher  assigned  it; 
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Fourth — All  school  moneys  remaining  on  hand  after 
apportioning  five  hundred  dollars  to  each  district  for 
eyery  teacher  assigned  it  must  be  apportioned  to  the 
several  districts  having  not  less  than  fifty  census  children 
in  proportion  to  the  number  of  census  children  in  each 
of  said  district?.  (Approved  March  13th,  1874.  Effect 
immediately.) 


Superintendent  of  Public  Instruction,  must  be  appor-  g^  ■"* 
tioned  to  the  several  counties  in  proportion  to  the  num-  *^^^\^ 

*       *  fond,  how 


18&8.     All  State  school  moneys  apportioned  by  the  Abortion 

)  a 

ber  of  school  census  children  between  five  and  seven-  "»»de 
teen  years  of  age,  as  shown  by  the  returns  of  the  School 
Census  Marshal  of  the  preceding  school  year;  provided, 
that  Indian  children,  who  are  not  living  under  the  guard- 
ianship of  white  persons,  and  Mongolian  children,  shall 
not  be  included  in  the  apportionment  list.  The  School 
Saperintendent  of  each  county  must  apportion  all  State 
and  county  school  moneys  as  follows : 

First — He  must  ascertain  the  number  of  teachers  each 
district  is  entitled  to,  by  calculating  one  teacher  for 
eyery  one  hundred  census  children,  or  fraction  thereof 
of  not  less  than  fifteen  census  children,  as  shown  by 
the  next  preceding  school  census. 

Second — ^He  must  ascertain  the  total  number  of  teach- 
ers for  the  county,  by  adding  together  the  number  of 
teachers  assigned  to  the  several  districts. 

Third — Five  hundred  dollars  shall  be  apportioned  to 
each  district  for  every  teacher  assigned  it;  prowled,  that 
to  districts  having  ten  and  less  than  fifteen  census  chil- 
dren, shall  be  apportioned  three  hundred  dollars. 

Fourth — All  school  moneys  remaining  on  hand,  after 
apportioning  five  hundred  dollars  to  each  district  hav- 
ing fifteen  census  children  or  more,  for  every  teacher 
assigned  it,  and  after  apportioning  three  hundred  dol- 
lars to  districts  having  less  than  fifteen  census  children, 
must  be  apportioned  to  the  several  districts  having  not 
less  than  fifty  census  children,  in  proportion  to  the  num- 
ber of  census  children  in  each  district.  (Approved 
March  28th,  1874.     Effect  immediately.) 
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mS^t^r'  ^^^'  On  or  after  the  first  day  of  July,  eighteen  hun- 
§^jj°*  dred  and  seventy-five,  no  school  district  is  entitled  to 
howm^*  receive  any  apportionment  of  State  or  county  school 
moneys,  which  has  not  maintained  a  public  school  for 
at  least  six  months  during  the  then  next  preceding 
school  year;  but  any  new  district  formed  by  the  division 
of  an  old  one,  is  entitled  to  its  apportionment  when  the 
time  that  school,  maintained  in  the  old  district  before 
division,  and  in  the  now  district  after  division,  is  eqnal 
to  at  least  eight  months.  Any  school  district  which 
neglects  or  refuses  to  adopt  and  use  the  State  series  of 
text  books,  and  State  course  of  studies  required  by  law, 
is  not  a  school  district  within  the  meaning  of  this 
Article.  (Approved  March  28th.  1874.  Effect  immedi- 
ately.) 

foiraitingor  1867.  Any  parent,  guardian,  or  other  person,  who 
teacher.       shall  iusult  or  abusc  anv  teacher  in  the  presence  of 

when  a  mis-  "  -*- 

demeanor,  the  school,  shall  be  guilty  of  a  misdemeanor,  and  be 
liable  to  a  fine  of  not  less  than  ten  nor  exceeding  one 
hundred  dollars.  (Approved  March  28th,  1874.  Effect 
immediately.) 

i>iBturbing  1868.  Any  person  who  shall  willfully  disturb  any 
School,  a  public  school,  or  any  public  school  meeting,  shall  be 
or.  guilty  of  a  misdemeanor,  and  liable  to  a  fine  of  not  less 

than  ten  nor  more  than  one  hundred  dollars.      (Ap- 
proved March  28th,  1874.     Effect  immediately.) 

iMuance  of  1869.  Any  State,  County  or  City,  or  City  and  Coun- 
or  Diploma  ty  Superintendent,  or  any  State,  County,  or  City  and 
ihanaspro-  Couutv  Board  of  Examinations,  who  shall  issue  a  cer- 

Tldedoimis-  •'  -i.i  •i-i#*t-m-t 

demeanor,  tificatc  or  diploma,  cxccpt  as  provided  for  m  this  Title, 
shall  be  guilty  of  misdemeanor.  (Approved  March 
28th,  1874.     Effect  immediately.) 

School  offl.       1870.    No  officer  named  in  this  title,  or  teacher  in 
TeachJre      any  public  school  held  under  the  provisions  of  this 
from  acting  title,  must  act  as  agent  for  any  author,  publisher,  book- 
seller, or  other  person,  to  introduce  any  book,  appar- 
atus, furniture,   or  any  other  article  whatever,  in  the 
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common  schools  of  this  State,  or  any  one  or  more  of 
them,  or  directly  or  indirectly  contract  for  or  receive 
any  gift  or  reward  for  so  introducing  or  recommending 
the  same;  and  any  officer  so  acting  or  receiving  must 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction, 
be  punished  by  fine  or  imprisonment,  and  be  removed 
from  office.  (Approved  March  13th,  1874.  Effect  im- 
mediately. 

1871.     Diplomas  or  certificates  shall  be  issued  by  AppUcai.tB 

'-  *"     must  pre- 

any  State,  County,  City,  or  City  and  County  Board  of  ^®°'^J'^^ 
Examination,  to  such  persons  only  as  shall  have  given  goodcharac 
evidence  of  good  moral  character.     (Approved  March 
28th,  1874.    Effect  immediately.) 

1874.    Any  books  once  adopted  as  part  of  a  uniform  Books  onc« 
series  of  text  books  must  be  continued  in  use  for  not  must  be  con- 

tlnued  four 

less  than  four  years;  provided,  that  if  at  any  time  after  ye»n. 
their  adoption,  the  retail  price  of  such  books  is  raised 
above  the  first  introduction  price,  some  other  books 
may  be  substituted  for  such  books;  provided  further,  New  books 
that  such  substitution,  or  the  adoption  of  new  books  in  hjw  adi.pt- 
place  of  books  which  have  been  in  use  not  less  than 
four  years,  must  be  in  the  following  manner:  1  —  At 
least  six  months'  notice  must  be  given  of  any  proposed 
change  of  text-books.  2  —  Publishers  of  text-books 
must  be  invited  to  submit  proposals  for  the  supplying 
of  the  required  text-books;  said  proposals  must  be  ac- 
companied by  sample  copies  of  the  books  proposed  to 
be  furnished,  together  with  the  statement  of  the  retail 
price  at  which  the  books  will  be  sold  in  this  State,  for 
the  full  time  for  which  the  books  are  adopted.  3  —  If 
no  proposals  are  received,  as  required  in  the  preceding 
subdivision,  or  if  the  books  proposed  to  be  furnished 
are  inferior  in  contents,  or  in  binding,  paper,  typogra- 
phy, or  presswork,  or  are  to  be  sold  at  a  higher  retail 
price  than  the  books  already  in  use,  then  the  books 
already  in  use  must  be  continued  in  use.  [Approved 
March  28,  1874.    Effect  at  once.] 
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Fines. 


1935.  All  fines  and  penalties  for  non-attendance 
upon  drills,  parades,  and  inspections,  legally  determined 
and  imposed  under  the  provisions  of  such  rules  and 
by-laws,  may  be  collected  by  action  in  Justice's  Court, 
in  the  name  of  the  people  of  the  State  of  California ; 
and  the  books  and  records  of  regiments,  battalions,  and 
companies,  and  the  proceedings  under  which  delin- 
quents are  fined,  are  prima  facie  evidence  of  the  facta 
therein  stated. 


Exemption        1936.     All  officcrs,  musiciaus,  and  privates  of  the 

from  Poll        -.-      .  »  r 

tm,  eta  National  Guard,  who  comply  with  all  military  duties,  as 
provided  in  this  chapter,  are  entitled  to  the  following 
privileges  and  exemptions,  viz  :  Exemption  from  pay- 
ment of  poll  tax,  road  tax,  and  head  tax  of  every  de- 
scription. All  officers,  non-commissioned  officers, 
musicians,  and  privates,  who  have  faithfully  served  in 
the  military  service  of  this  State,  for  the  space  of  seven 
consecutive  years,  and  receive  the  certificate  of  the 
Adjutant  General  certifying  the  same,  are  thereafter 
exempted  from  farther  military  service,  except  in  time 
of  war.  And  the  Adjutant  General  must  issue  such 
certificate  of  exemption,  when  it  appears  that  the  party 
applying  is  entitled  to  the  same. 


Clothing 
and  main- 
tenance of 
pupils. 


2240.  If  the  parents  or  guardian  of  any  pupil  in  the 
Asylum  for  the  Deaf,  Dumb,  and  Blind,  shall  be  unable 
to  clothe  such  child,  the  parent  or  guardian  may  testify 
to  such  inability  before  the  Judge  of  the  county  where- 
in he  or  she  is  resident,  and  if  said  Judge  is  satisfied 
that  the  parent  or  guardian  is  not  able  to  provide  suit- 
able clothing  for  the  child,  he  shall  issue  a  certificate 
to  that  effect;  and,  upon  presentation  of  such  certifi- 
cate, it  shall  be  the  duty  of  the  Directors  of  said  Asy- 
lum to  clothe  the  child,  the  expenses  to  be  paid  out  of 
appropriations  made  for  the  support  of  the  Asylum. 
All  pupils  in  the  Asylum  shall  be  maintained  at  the  ex- 
pense  of  the  State.  (Approved  March  18th,  1874.  Ef- 
fect immediately.) 
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Powers  and 
duties  of 


25255.  The  powers  and  duties  of  the  Board  are  as 
follows :  ^•^• 

1.  To  make  by-laws,  not  inconsistent  with  the  laws 
of  the  State,  for  their  own  government,  and  the  gov- 
ernment of  the  asylum ; 

2.  To  elect  the  principal  teacher; 

3.  To  elect  a  Treasurer,  who  shall  not  be  a  member 
of  the  Board  of  Directors ; 

4.  To  elect  a  physician  for  the  asylum,  for  the  term 
of  two  years,  who  shall  not  be  a  member  of  the  Buard 
of  Directors ; 

6.     To  remove,  at  pleasure,  any  teacher  or  employ^ ; 

6.  To  fix  the  compensation  of  teachers  and  em- 
ployes; 

7.  To  make  diligent  inquiry  into  the  departments  of 
labor  and  expense,  the  conditions  of  the  asylum,  and 
its  prosperity; 

8.  To  hold  stated  meetings  at  the  asylum  at  least 
once  in  every  three  months; 

9.  To  keep  a  record  of  their  proceedings; 

10.  To  report  to  the  Governor  a  statement  of  the 
receipts  and  expenditures,  the  condition  of  the  asylum, 
the  number  of  pupils,  and  of  such  other  matters  touch- 
ing the  duties  of  the  Board  as  they  may  deem  advis- 
able. 

2295.     It  is  the  duty  of  the  librarian :  General 

1.  To  be  in  attendance  at  the  library  during  office  ofLibrartan 
hours. 

2.  To  act  as  Secretary  of  the  Board  of  Trustees,  and 
keep  a  record  of  their  proceedings; 

3.  To  purchase  books,  maps,  engravings,  paintings, 
and  furniture  for  the  library; 

4.  To  number  and  stamp  all  books  and  maps  belong- 
ing to  the  library,  and  to  keep  a  catalogue  thereof; 

5.  To  have  bound  all  books  and  papers  that  require 
binding; 

6.  To  keep  a  register  of  all  books  and  property 
added  to  the  library,  and  of  the  cost  thereof: 
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Library 
fund. 


7.  To  keep  a  register  of  all  books  taken  from  the 
library; 

8.  To  establish  and  maintain  a  system  of  domestic 
and  foreign  exchange  of  books,  and  to  obtain  from  the 
Secretary  of  State  such  numbers  of  all  State  publica- 
tions as  may  be  suf&cient  to  meet  the  demands  of  the 
system  established. 

2300.  The  State  library  fund  consists  of  the  fees 
collected  and  paid  into  the  State  Treasury  by  the  Secre- 
tary of  State  and  Surveyor-General. 

2522*    Location  of  San  Francisco  red  line.    Authority  ol  State 
Harbor  Commissioners.    People  v.  Elumpke,  41  Cal.  263. 


Origin  of 
highwayt. 


AbAudon- 
ment  of 
highway. 


2619.  Boads  laid  out  and  recorded  as  highways  by 
order  of  the  Board  of  Supervisors,  are  highways. 
Whenever  any  corporation  owning  a  toll  bridge  or  a 
turnpike,  plank,  or  common  wagon  road,  is  dissolved, 
or  has  expired  by  limitation  or  non-user,  the  bridge  or 
road  becomes  a  highway.  (Approved  March  30th,  1874. 
Thirty  days.) 

2620.  Boads  laidi  out  as  provided  in  section  two 
thousand  six  hundred  and  nineteen  of  this  act  shall 
not  be  vacated  or  cease  to  be  a  highway  until  so  ordered 
by  the  Board  of  Supervisors.  (Approved  March  30th, 
1874.     Thirty  days.) 


The  public 
MMmant. 


2631.  By  taking  or  accepting  land  for  a  highway,  the 
public  acquire  only  the  right  of  way  and  the  incidents 
necessary  to  Enjoying  and  maintaining  it,  subject  to  the 
regulations  in  this  and  the  Civil  Code  provided.  (Ap- 
proved March  30th,  1874.    Thirty  days.) 

2634-  Grant  by  City  Conncil  to  lay  Street  railroad.  O.  B.  B.  Co. 
v.  O.  B.  &  F.  v.  B.  B.  Co.,  45  Cal.  365.  Bight  of  Street  railroad  on 
street.    Shea  t.  P.  &  B.  V.  B.  B.  Co.,  44  Cal.  414. 

52645  and  2646  of  said  Code  are  repealed.     (Ap- 
proved March  30th,  1874.    Thirty  days.) 
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DntlM  of 
Board  of 


2647.  The  Board  of  Supervisors  of  each  county,  by 
proper  ordinance,  must :  tSST^ 

1.  Divide  the  county  into  a  suitable'  and  convenient 
nmnber  of  road  districts,  and  appoint  therefor  annually, 
or  whenever  vacancies  occur,  overseers,  upon  petition 
of  a  majority  of  property  taxpayers  of  the  road  district, 
with  power  to  remove  for  cause; 

2.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded, 
•opened,  and  worked,  such  highways  as  are  necessary 
for  public  convenience,  as  in  this  chapter  provided; 

3.  Abolish  or  abandon  such  as  are  unnecessary; 

4.  Contract,  agree  for,  purchase,  or  otherwise  ac- 
quire the  right  of  way  over  private  property  for  the  use 
of  public  highways,  and  for  that  purpose  institute,  o^ 
require  the  District  Attorney  to  institute,  proceedings 
under  Title  Vn,  Part  IH,  of  the  Code  of  Civil  Pro- 
cedure,  and  to  pay  therefor  from  the  District  Boad 
Fund  of  the  particular  district; 

5.  Let  out  by  contract  the  improvement  of  highways 
and  the  construction  and  repair  of  bridges,  or  other  ad- 
juncts to  highways,  when  the  amount  of  work  to  be 
done  by  contract  exceeds  three  hundred  dollars; 

6.  Levy  a  property  road  tax; 

7.  Order  and  direct  overseers  specially  in  regard  to 
work  to  be  done  on  particular  roads  in  their  districts  ; 

8.  Cause  to  be  erected  and  maintained  on  the  high- 
ways they  may  designate,  milestones  or  posts,  and 
guide-posts,  properly  inscribed; 

9.  Cause  the  road  tax  collected  each  year  to  be  ap- 
portioned to  the  road  districts  entitled  thereto,  and 
kept  by  the  Treasurer  in  separate  Funds; 

10.  Audit  and  draw  warrants  on  the  Funds  of  the 
respective  road  districts,  when  required  to  pay  for  right 
of  way,  or  work  or  improvements  thereon; 

11.  Furnish  to  each  road  overseer  a  copy  of  this 
chapter.     (Approved  March  30th,  ,1874.     Thirty  days.) 

2647-    Daty  of  Commissioners  appointed  under  special  act.    Ja- 
cobus V.  Oakland,  42  Cal.  21. 
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Boad  dis- 
tricts, how 
defined  and 
described. 


OTerseers 
notifled  to 
glye  bond, 
take  oath, 
etc. 


DntleB  of 

BoadOver- 

■eers. 


2648.  The  road  districts  must  be  carefully  and  dis- 
tinctly defined  and  described,  and  designated  by  the 
municipal  towns  or  townships  or  precinct  lines  ;  until 
such  division  is  made,  the  road  districts  of  the  Yarions 
counties  must  continue  as  they  are  at  present  defined. 
Boad  districts  may  be  altered,  changed,  created,  or 
modified  by  the  Board  of  Supervisors  as  occasion  re- 
quires, and  upon  petition  of  a  majority  of  the  land 
owners  in  any  precinct  or  school  district,  they  shall  con- 
stitute such  precinct  or  school  district  a  road  district. 
(Approved  March  30th,  1874.     Thirty  days.) 

2649.  Overseers  of  road  districts  receive  notice  of 
their  appointment  from  the  clerk  of  the  Board  of  Super- 
visors, and  within  ten  days  thereafter  must  give  the 
official  bond  required  by  the  Board  of  Supervisors  in 
the  order  of  appointment  or  confirmation,  and  take  the 
usual  oath  of  office.  The  notice  and  certificate  that  the 
bond  has  been  filed,  and  the  oath  taken  and  indorsed 
thereon,  or  a  certified  copy  thereof,  constitutes  a  com- 
mission, and  authorizes  the  person  named  in  and  hold- 
ing the  same  to  discharge  the  duties  of  overseer,  until 
superseded.  (Approved  March  30th,  1874.  Thirty 
days.) 

2650.  Boad  Overseers,  under  the  direction  and  su- 
pervision, and  pursuant  to  orders  of  the  Board  of  Super- 
visors appointing  them,  must: 

1.  Take  charge  of  the  public  highways  within  their 
respective  districts; 

2.  Keep  them  clear  from  obstructions  and  in  good 
repair; 

3.  Cause  banks  to  be  graded,  bridges  and  causeways 
to  be  made  where  necessary,  keep  the  same  in  good  re- 
pair, and  renew  them  when  destroyed; 

4.  Give  two  days  notice  to  the  inhabitants  of  his 
road  district  liable  to  do  work  on  roads,  when,  where, 
with  what  implements,  and  under  whose  direction  to 
work,  and  superintend  the  same; 

5.  Collect  from  each  inhabitant  notified  to  work, 
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and  who  fails  to  work  or  prefers  to  pay  it,  the  commu- 
tation fee; 

6.  Make  semi-annual  reports  of  all  labor  performed 
in  his  district,  and  how  all  road  poll-tax  and  commuta- 
tion moneys  were  expended,  to  the  Board  of  Super- 
visors, under  oath; 

7.  Beceive  and  present  petitions  for  new  roads, 
recommend  or  disapprove  of  the  same,  and  assist  in 
laying  them  out; 

8.  Collect  all  road  poll-taxes  in  the  mode  provided        '        ,  .■  j 
for  the  collection  of  other  poll-taxes,    and  faithfully 

account  for  and  pay  over  the  same;  ^^^J  ^  /    i' 

9.  Pay  over  to  his  successor,  or  into  the  fund  of  his 
road  district  in  the  County  Treasury,  all  road  moneys 
in  his  hands  and  unexpended; 

10.  Beceive  for  his  services,  from  money  coming  into 
his  hands  belonging  to  his  road  district,  the  sum  of 
three  dollars  for  each  day's  service  performed  by  him, 
not  to  exceed  three  hundred  dollars  per  annum,  to  be 
audited  and  ordered  paid  by  the  Board  of  Supervisors, 
provided  that  each  Boad  Overseer  in  the  county  of 
Sierra  shall  receive  four  dollars  per  day  for  each  day's 
service  performed  by  him.  (Approved  March  30th, 
1874.    Thirty  days.) 

2651,  2652  are  repealed.  (Approved  March  30th, 
1874.    Thirty  days.) 

2653.  From  the  property  road  tax  collected  from  all  oenena 
sources,'  the  Board  of  Supervisors  may  annually  set  forgenmmi 
apart  a  sum  not  exceeding  twenty  per  cent,  of  the  aggre- 
gate for  general  county  road  purposes,  from  which  they 
may  direct  such  amounts  to  be  paid  as  may  be  found 
necessary  for  such  general  road  purposes,  in  which  the 
inhabitants  of  all  the  districts  are  more  or  less  interested. 
The  object  of  the  appropriation  must  be  specified  in 
each  order  made  therefor.  The  Board  shall  have  no 
power  to  create  debt  on  any  road  district  in  excess  of 
ten  per  cent,  on  the  estimated  amount  of  the  tax  re- 
ceipts from  said  district  for  the  next  ensuing  year.  (Ap- 
proved March  30th,  1874.     Thirty  days.) 
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Bonds  of 
Boad  dis- 
trict for 
macadmls- 
ing. 


2654.  Upon  a  petition  signed  by  a  majority  of  per- 
sons liable  to  pay  a  road  tax  of  any  kind,  and  also  of 
those  owning  a  majority  of  the  taxable  property  in  any 
road  district,  the  Board  of  Supervisors,  for  the  purpose 
of  macadamizing  the  roads  of  such  district  (but  for  no 
other  purpose),  may  issue  bonds  of  the  road  district 
not  exceeding  in  the  aggregate  five  per  cent,  of  the 
taxable  property  thereof.  The  bonds  so  issued  shall 
bear  interest  at  the  rate  of  eight  per  cent,  per  annum, 
payable  annually,  and  must  be  redeemed  within  five 
years  from  date  of  issuance.  The  board  must  also  levy 
a  tax  annually,  not  exceeding  one  and  one  eighth  of  one 
per  cent.,  for  the  payment  of  interest  and  a  part  of  the 
principal  of  such  bonds,  until  the  entire  amount  of 
bonds  issued  are  redeemed.  The  provisions  of  this  sec- 
tion shall  apply  to  any  bonds  heretofore  issued  for  the 
purposes  therein  mentioned. 


Who  owe 

ftroftdPoU 

Tax. 


2657.  Every  male  inhabitant  of  a  road  district,  over 
twenty-one  and  under  fifty  years  of  age,  must  perform 
two  days'  labor,  annually,  to  be  known  as  the  road  poll- 
tax,  upon  the  roads  and  highways  of  the  district,  under 
the  demand  and  direction  of  the  Boad  Overseer  there- 
of, or  pay  to  such  Overseer  a  commutation  fee  of  four 
dollars.     (Approved  March  30th,  1874.    Thirty  days.) 


Orerseazs 
tomalreft 
list  of  in- 
hftbitantt. 


2658.  Each  Eoad  Overseer  must,  within  tweniy  days 
after  being  notified  of  his  appointment  and  qualifica- 
tion, deliver  to  the  clerk  of  the  Board  of  Sapervisors  a 
list  of  the  inhabitants  of  his  district  liable  for  the  road 
poll-tax  therein.  This  list  must  be  laid  before  the 
Board  of  Supervisors  at  their  first  meeting  held  there- 
after.    (Approved  March  30th,  1874.     Thirty  days.) 


Levy  at 
RoadPoU 
Tax,  when 
and  how 
made. 


2650.  The  Board  of  Supervisors  must,  each  year, 
prior  to  the  meeting  at  which  they  are  required  to  levy 
the  property  tax  for  county  purposes,  estimate  the 
probable  amount  of  property  tax  for  highway  purposes 
which  may  be  necessary  for  the  ensuing  year  over  and 
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above  the  road  poll-tax,  and  must  regalate  and  fix  the 
amount  of  property  highway-tax,  and  levy  the  same 
iliereby.     (Approved  March  30th,  1874.     Thirty  days.) 

2660.  The  Board  of  Supervisors  must  provide  proper  §2^^% 
blank  road  poll-tax  receipts,  to  be  signed  by  the  clerk 
of  the  Board;  and  must  deliver  to  each  Boad  Overseer 
a  number  to  each  equal  to  the  number  of  inhabitants  of 
their  respective  districts  lirible  for  road  poll-tax,  take 
receipt  therefor,  and  charge  the  road  office  receiving 
the  same  therewith;  but  credit  must  be  given  to  each 
Boad  Overseer  for  all  unsold  blank  road  poll-tax  re- 
ceipts returned  to  the  clerk  of  the  Board  of  Super- 
visors.    (Approved  March  30th,  1874.    Thirty  days.) 

266L  Boad  Overseers  must  make  out  lists  of  the  Taxiists 
inhabitants  of  the  road  districts  liable  for  road  poll-tax,  labor  and 
and  require  of  each  the  performance  of  the  labor  or  the  tion.  how 
payment  of  the  commutation,  and  apply  such  labor  and 
commutation  money  in  the  opening,  maintenance,  and 
repair  of  the  highways  and  adjuncts  in  their  respective 
road  districts.  (Approved  March  30th,  1874.  Thirty 
days.) 


applied. 


2662.    The  Boad  Overseers  must,  from  time  to  time,  oreneersto 

add  omit- 
ed  and  new 
inhabitants 


add  to  the  lists  the  names  of  persons  liable  for  road  ed  and  new 


poll-tax,  who  were  omitted,  or  who  have  become  in- 
habitants of  his  district  since  the  original  list  was  made, 
and  enforce  the  road  poll-tax,  or  collect  the  commuta- 
tion fee  therefor,  and  apply  the  same  as  hereinbefore 
provided.     (Approved  March  30th,  1874.   Thirty  days.) 

2664.  Bridges  crossing  the  line  between  cities  or  cities  and 
towns,  and  road  districts,  must  be  constructed  by  the  to^w  ux. 
cities  or  towns  and  the  Boad  Fund  of  the  road  districts 
into  which  such  bridges  reach,  proportionally;  provided, 
that  the  Board  of  Supervisors  may  order  the  whole  ex- 
pense of  constructing  or  repairing  said  bridges  out  of 
the  general  Boad  Fund  of  the  county.  (Approved 
March  30th,  1874.     Thirty  days.) 
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Overseen  to 
whom  and 
what  to  re- 
port. 


2665.  Every  Overseer  must  make  to  the  Board  of 
Supervisors,  semi-annually,  a  written  account,  under 
oath,  containing: 

1.  The  names  of  all  persons  assessed  to  work  in  his 
district; 

2.  The  names  of  all  who  have  actually  worked,  and 
the  number  of  days; 

3.  The  names  of  all  who  have  commuted,  and  tiie 
amount  received  from  them; 

4.  The  names  of  all  delinquents,  and  the  amount 
collected  from  them; 

6.  A  full  return  by  items  of  the  amount  of  labor  and 
money  expended  at  each  separate  point,  and  the  man- 
ner in  which,  and  the  time  when  the  same  was  done ; 

6.  The  number  of  road  poll-tax  receipts  sold,  and 
those  returned  unsold; 

7.  An  accurate  account  of  every  day  he  himself  was 
employed,  and  the  nature  and  items  of  the  service 
rendered.     (Approved  March  30th,  1874.   Thirty  days.) 


2686  of  said  Code  is  repealed.     (Approved  March 
30th,  1874.     Thirty  days.) 


Unexpend- 
ed moneys 
to  be  paid 
over. 


2687.  Eoad  Overseers  must  accompany  their  reports 
with  all  unexpended  moneys  remaining  in  their  hands 
at  the  date  of  the  report.  (Approved  March  30th,  1874. 
Thirty  days.) 


Penalty  for 
failure  to 
report  or 
pay  over. 


Who  may 
apply  for 
change  or 
for  new 
road. 


2688.  A  failure  to  make  a  report  as  required,  or  to 
pay  over,  on  the  order  of  the  Board  of  Supervisors, 
any  moneys  in  his  hands,  subjects  the  Overseer  to  a 
penalty  of  twenty-five  dollars,  to  be  recovered  in  an 
action  on  his  bond,  together  with  any  balance  due  from 
him.  Suit  therefor  may  be  instituted  by  the  District 
Attorney,  under  order  of  the  Board  of  Supervisors, 
(Approved  March  30th,  1874.     Thirty  days.) 

2689.  Any  ten  inhabitants  of  a  road  district,  taxable 
therein  for  road  purposes,  may  petition  in  writing  the 
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Board  of  Supervisors,  to  alter  or  discontinue  any  road, 
or  to  lay  out  a  new  road  therein.  (Approved  March 
30th,  1874.     Thirty  days.) 


2702 •    Particularity  and  Sufficiency  of  Notice.    Potter  v.  Ames, 
43  Cal.  75. 


2704.    No  report  of  Viewers  must,  by  the  Board  of  ^vort  ot 

^  .  viewers  not 

Supervisors,  be  approved  which,  without  the  consent  ^^^^JP" 
of  the  owner  and  occupant,  would  have  the  effect  to  ^^«°- 
open  a  road : 

1.  Through  an  orchard  of  four  years  growth ; 

2.  Through  a  garden  or  yard  four  years  cultivated; 

3.  Through  buildings  or  fixtures,  or  erections  for 
the  purposes  of  residence,  trade,  or  manufacture; 

4.  Through  inclosures  necessary  for  the  use  or  en- 
joyment of  the  buildings,  fixtures,  or  erections;  or, 

5.  Through  inclosed  or  improved  lands;  unless  the 
Board  of  Supervisors  are  satisfied,  from  personal  ex- 
amination and  observation,  or  from  the  sworn  state- 
ment of  at  least  five  residents  of  the  road  district,  that 
the  opening  of  such  road  through  such  premises  is  a 
necessity,  a  great  public  benefit,  or  a  great  convenience 
to  a  moiety  of  the  inhabitants  of  the  district.  (Approved 
March  30th,  1874.     Thirty  days.) 

2706.  The  Board  of  Supervisors,  on  the  coming  in  ProceedmgB 
of  the  report,  must  fix  a  day  for  hearing  the  same ;  heaHng 
must  notify  the  owners  of  land  not  consenting  to  give 
the  right  of  way  of  the  hearing,  by  having  written  no- 
tice served  on  them  personally,  or  on  the  occupant  or 
agent  of  the  owner;  or  if  neither,  by  posting  notice  at 
the  most  conspicuous  place  on  the  land,  or  left  at  the 
owner's,  agent's,  or  occupant's  residence  ten  days  prior 
to  the  day  fixed  for  the  hearing ;  and  must,  on  the  day 
fixed,  or  to  which  it  may  be  postponed  or  adjourned, 
hear  evidence  and  proof  from  all  parties  interested  for 
and  against  the  proposed  alteration  or  new  road;  ascer- 
tain, and  by  order  declare,   the  amount  of  damage 
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awarded  to  each  non-consenting  landowner,  and  declare 
the  report  of  the  Viewers  to  be  approved  or  rejected. 
(Approved  March  30th,  1874.     Thirty  days.) 

JSfr\S!  2707.     If  the  Board  approve  the  report,  and  there 

r^^i^f^**  are  no  non-consenting  landowners,  the  road  must,  bj 
po!?®"""  order,  be  declared  a  public  highway,  and  the  Eoad 
Overseer  ordered  to  open  the  same  to  the  public.  If 
there  are  non-consenting  landowners,  the  Board  must 
appropriate  from  the  road  fund  of  the  district,  and 
cause  the  Boad  Overseer  to  tender  to  such  non-consent- 
iog  landowners  the  award  for  damages  made  by  the 
Board.  If  the  awards  are  all  accepted,  the  road  must 
be  declared  a  public  highway,  and  be  opened  as  before 
provided.     (Approved  March  30th,  1874.   Thirty  days.) 

Proceeding*  2708.  If  any  award  of  damages  is  rejected  by  the 
right  uf  landowners,  the  Board  must,  by  order,  direct  proceed- 
ings to  procure  the  right  of  way  to  be  instituted  by  the 
District  Attorney  of  the  county,  under  and  as  provided 
in  TiUe  VII,  Part  III,  of  the  Code  of  Civil  Procedure, 
against  all  non-accepting  landowners,  and  when  there- 
under the  right  of  way  is  procured,  the  road  must  be 
declared  a  public  highway,  and  opened  as  hereinbefore 
provided.  But  if  any  non-consenting  landowner  does 
not  recover  a  greater  amount  of  damages  than  shall 
have  been  allowed  him  by  the  Board  of  Supervisors, 
then  he  shall  pay  all  costs  and  expenses  incurred  by 
reason  of  the  suit  or  other  proceedings  instituted  in  the 
matter.     (Approved  March  30th,  1874.     Thirty  days.) 

2708'  Land  is  not  taken  for  public  use  till  money  awarded  as 
damages  is  set  apart.  Murphy  v.  De  Groot,  44  Cal.  51.  Bight  of  Way 
for  a  road.  Brady  v.  Bronson,  4&  Gal.  640.  Bight  of  Way  by  liceDBe. 
Barbour  v.  Pierce,  42  Cal.  657. 

romSyed  ^      2714.     When  the  alteration  of  an  old,  or  the  opening 

how.  Qf  a^  jjQ^  road,  makes  it  necessary  to  remove  fences  on 

land  given,  purchased,    or  condemned  by  order  of  a 

Court,  for  road  or  highway  pui'poses,  notice  to  remove 

the  fences  must  be  given  by  the  Eoad  Overseer  to  the 
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owner,  his  occupant,  or  agent,  or  by  posting  the  same 
on  the  fence,  and  if  the  same  is  not  done  within  ten  Jays 
thereafter,  or  commenced  and  prosecuted  as  speedily 
as  possible,  the  Boad  Overseer  may  cause  it  to  be  care- 
fully removed  at  the  expense  of  the  owner,  and  recover 
of  him  the  cost  of  such  removal,  and  the  fence  material 
may  be  sold  to  satisfy  the  judgment.  (Approved  March 
30th,  1874.     Thirty  days.) 

2724.  All  public  bridges  not  otherwise  specially  pro-  Bridges, 
yided  for,  are  maintained  by  the  road  district  in  which  taiued  muJ 
they  are  situate,  the  districts  which  they  unite,  and  the 
county  at  large,  in  the  same  manner  as  highways,  and  un- 
der the  management  and  control  of  the  Eoad  Overseer 

and  the  Board  of  Supervisors,  the  expense  of  construct- 
ing, maintaining,  and  repairing  the  same,  being  primarily 
payable  out  of  the  road  fund  of  the  district,  in  the  hands 
of  the  Boad  Overseer  or  County  Treasurer,  and  from 
road  poll  taxes.  (Approved  March  30th,  1874.  Thirty 
days.) 

2725.  Whenever  it  appears  to  the  Board  of  Super-  ^^«°  »'^ 
visors  that  anyroad  district  is  or  would  be  unreasonably  ^*^**^"  ^7 

*'  •'      roiiiity  for 

burdened  by  the  expense  of  constructing  or  mainten-  ^'^^t^^** 
ance  and  repair  pf  any  bridge,  they  may,  in  their  dis- 
cretion, cause  a  portion  of  the  aggregate  cost  or  expense 
to  paid  out  of  the  General  Boad  Fund  of  the  county, 
or  out  of  the  General  County  Fund,  or  both,  or  they 
may  levy  a  special  bridge  tax  therefor,  not  exceeding 
one  fourth  of  one  per  cent,  on  the  taxable  property  of 
the  county,  annually,  till  the  amount  appropriated  in 
aid  is  raised  and  paid.  In  the  county  of  Tehama  the  j[;*j"*'***®° 
amount  raised  for  any  one  bridge  shall  not  exceed  the  ^JjJ°* 
sum  of  ten  thousand  dollars  for  any  one  year,  unless  the 
proposition  to  raise'  the  amount  is  first  submitted  to  a 
vote  of  the  people  of  the  county  in  the  manner  and  at 
the  time  and  under  such  rules  as  the  Board  may  pre- 
scribe and  a  majority  of  the  votes  are  in  favor  of  the 
proposition.  (Approved  March  30th,  1874.  Immediate 
effect.) 
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Constmo- 
tiou  and 
repair  of 
bridges  to 
be  let  by 
contract. 


2726.  No  bridge,  the  cost  of  the  construction  or 
repair  of  which  will  exceed  the  sum  of  three  hundred 
dollars,  must  be  constructed  or  repaired,  except  on 
order  of  the  Board  of  Supervisors.  When  ordered  to 
to  be  constructed  or  repaired,  the  contract  therefor  must 
be  let  out  to  the  lowest  bidder,  after  reasonable  notice 
given  by  the  Board  of  Supervisors,  through  the  Road 
Overseer,  by  publication  at  least  two  weeks  in  a  county 
newspaper ;  and  if  none,  then  by  three  posted  notices 
— one  at '  the  Court  House,  one  at  the  point  to  be 
bridged,  and  one  at  some  other  neighboring  public  place. 
The  bids  to  be  sealed,  opened,  and  the  contract  awarded 
at  the  time  specified  in  the  notice.  The  contract  and 
bond  to  perform  it  must  be  entered  into  to  the  approval 
of  the  Board  of  Supervisors.  (Approved  March  30th, 
1874.     Thirty  days.) 


Omfltruc- 
tion  of 
bridge  pe- 
titioned for, 
and  notice. 


2729.  When  a  bridge,  the  cost  of  which  will  exceed 
three  hundred  dollars,  is  necessary,  any  five  or  more 
freeholders  of  the  road  district  interested  therein  may 
petition  the  Board  of  Supervisors  for  the  erection  of 
such  needed  bridge.  The  Board  must  thereupon  adver- 
tise such  application,  giving  the  location  and  other  facts, 
for  two  weeks,  in  a  newspaper  printed  in  the  county;  if 
none,  then  by  posters — one  at  the  proposed  location, 
one  at  the  Court-house,  and  one  at  some  other  public 
place  in  the  county — and  notify  the  Overseer  to  attend 
at  a  certain  time  and  place  to  hear  the  application. 
(Approved  March  30th,  1874.     Thirty  days.) 


Report  of 
overeeeTB  to 
embrace 
bridges. 


2731.  Boad  Overseers  must,  in  their  official  reports, 
give  a  full  account  of  all  bridges  of  which  they  have  in 
whole  or  in  part  the  charge  and  maintenance,  those 
constructed  or  repaired,  and  the  cost  thereof,  the 
amounts  expended  thereon,  from  what  source  derived, 
and  the  present  and  prospective  condition  thereof. 
(Approved  March  30th,  1874.     Thirty  days.) 
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2732.     The  county  is  responsible  for  providing  and  '^^^etSng 
keeping  passable  apd  in  good  repair,  bridges  on  all  ^^l^l^l 
public  highways,  and  the   Supervisors  must  appoint  p*'^- 
semi-annually  a  special  meeting,  at  which  the  Road 
Overseers,  on  days  set  apart  foi   their  respective  dis- 
tricts, to  hear  highway  and  bridge  reports  and  com- 
plaints from   officers   and  citizens,   when  such  orders 
must  be  made,  and  such  action  had  regarding  the  same, 
as  the  public  welfare  demands.    (Approved  March  30th, 
1874.     Thirty  days.) 

2743.     If  any  highway,  duly  laid  out  or  erected,  is  R«movai  of 
encroached  upon   by  fences,   buildings,  or  otherwise,   ments. 
the  Boad   Overseer  of   the  district  may,  orally  or  in 
writing,  require  the  encroachment  to  be  removed  from 
the  highway.      (Approved  March  30th,  1874.     Thirty 
days.) 

2746.  If  the  encroachment  is  denied,  and  the  owner  u  encroach- 
occupant,  or  person  controlling   the   matter  or   thing  nied.  »ctton 
charged  with  being  an  encroachment,  refuses  either  to  to'i^  "°^* 
remove  or  to  permit  the   removal   thereof,  the   Road    "^^ 
Overseer    must    commence,   in  the  proper  Court,   an 

action  to  abate  the  same  as  a  nuisance ;  and  if  he  re- 
covers judgment,  he  may,  in  addition  to  having  the 
same  abated,  recover  ten  dollars  for  every  day  such 
nuisance  remained  after  notice,  and  also  his  costs  in 
such  action.  (Approved  March  30th,  1874.  Thirty 
days. 

2746*  A  private  individaal  cannot  bring  an  action  to  abate  an 
obstrnction^  a  public  road,  without  showing?  special  damage.  Aram 
V.  Shallenberger,  41  Cal.  449;  L.  T.  &  S.  W.  W.  R.  Co.,  41  Cal.  662. 

2747.  If  the  encroachment  is  not  denied,  but  is  not  if  encroach- 
removed  for  five  days  after  the  notice  is  complete,  the  3in°ed°how 
Boad  Overseer  may  remove  the  same  at  the  expense  of 
the  owner,  occupant,  or  person  controlling  the  same, 
and  recover  his  costs  and  expenses,  as,  also,  for  each 
day  the  same  remained  after  notice  was  complete,  the 
sum  of  ten  dollars,  in  an  action  for  that  purpose.  (Ap- 
proved March  30th,  1874.     Thirty  days.) 
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b  TdgeH°Snd       2754.     Eoad  Overseers  may  put  up  on  bridges  under 

di^regard^"    tlielr  chargc  notices  that  there  is  **Five  dollars  fine  for 

*°^-  riding  or  driving  on  this  bridge  faster  than  a  walk." 

Whoever  thereafter  rides  or  drives  faster  than  a  walk 

on  such  bridge  is  liable  to  pay  five  dollars  for  each 

oflFense.     (Approved  March  30th,  1874.     Thirty  days.) 

Deirtrojing        2755.     Whoevor  digs  up,  cuts  down,  or  otherwise  in- 

ornamentoi    jures  or  dcstroys,  any  shade  or  ornamental  tree,  unless 

the  same  may  be  deemed  an  obstruction  by  the  Boad 

Overseer,  and  removed  under  his  direction,  planted  or 

standing  on  any  highway,  forfeits  twenty-five  dollars 

for  each  such  tree. 

Counties  to        This  Act  shall  apply  only  to  the  .following  named 

Bhaii  apply,  couutics :    Calaveras,  Santa  Barbara,  San  Luis  Obispo, 

Ventura,  Fresno,  Kern,  Tehama,  Contra  Costa,  Marin, 

Lake,  Sierra,  Plumas,  Sacramento,  Sutter,  Mendocino, 

Mariposa,  Alameda,  and  Lassen;   provided,    that  this 

Act  shall  not  be  in  force  and  effect  in  Solano,  Los 

Angeles,  San  Joaquin,  and  Yuba,  until  the  first  Monday 

of  March,  1876.     (Approved  March  30,  1874.    Thirty 

days.) 

Pack  traiiB  2832.  The  Boards  of  Supervisors  of  the  several 
districts.  counties  of  this  State  are  hereby  authorized  to  permit 
the  Toll  Koad  Companies  heretofore  or  which  may  here- 
after be  organized  under  the  provisions  of  this  Code, 
for  the  purpose  of  consti'ucting  toll  roads  within  the 
mountain  districts  of  this  State,  to  first  construct  on 
the  line  of  their  proposed  toll  road  a  pack  trail  for  the 
accommodation  of  pack  trains  and  horsemen,  and  to 
collect  tolls  thereon;  the  Board  of  Supervisors  shall  fix 
the  amount  of  license  to  be  paid  and  tolls  to  be  col- 
lected on  such  pack  trail,  and  that  no  such  permit  or 
franchise  shall  be  granted  for  a  longer  period  than  two 
years.  (Approved  March  30th,  1874.  Effect  immedi- 
ately.) 


240 


Political  Code,  1873-4.  §§2950-2952 

2950.    The  report  must  state :  ^5°  ^'  "■ 

1.  The  name,  place  of  birth,  last  residence,  age,  and 
occnpafion  of  all  such  passengers  who  are  not  citizens, 
or  who  shall  have,  within  the  last  preceding  twelve 
months,  arrived  from  any  country  out  of  the  United 
Slates,  and  who  have  not  been  bonded  or  paid  commu- 
tation money,  as  provided  in  this  chapter,  as  have  been 
landed  from  any  such  vessel  at  any  place  during  her 
last  voyage,  or  who  have  gone  on  board  of  any  vessel 
with  the  intention  of  coming  into  this  State,  or  who 
may  have  died  during  the  last  voyage  of  such  vessel ;  and, 

2.  Whether  any  of  the  passengers  so  reported  are 
lunatic,  idiotic,  deaf,  dumb,  blind,  crippled,  or  infirm, 
and  not  accompanied  by  any  relatives  able  to  support 
them,  or  are  lewd  or  abandoned  women : 

3.  The  name  and  residence  of  the  owner  of  such 
vessel. 

2952.     The  Commissioner  of  Immigration,  to  satisfy  Bond  re- 
himself  whether  or  not  any  passenger  who  shall  arrive  owner, 

i-rt  1  1^  f         '  L  1  master,  or 

m  this  State  by  vessels  from  any  foreign  port  or  place  ^j°«i?i?* 
(who  is  not  a  citizen  of  the  United  States),  is  lunatic, 
idiotic,  deaf,  dumb,  blind,  crippled,  or  infirm,  and  is 
not  accompanied  by  relatives  who  are  able  and  willing 
to  support  him,  or  is  likely  to  become  permanently  a 
public  charge,  or  has  been  a  pauper  in  any  other  coun- 
try, or  is,  from  sickness  or  disease  existing  either  at 
the  time  of  sailing  from  the  port  of  departure  or  at 
the  time  of  his  arrival  in  this  State,  a  public  charge, 
or  likely  soon  to  become  so,  or  is  a  convicted  criminal, 
or  a  lewd  or  debauched  woman;  no  person  who  shall 
belong  to  either  class,  or  who  possesses  any  of  the  in- 
firmities or  vices  specified  herein,  shall  be  permitted  to 
land  in  this  State,  unless  the  master,  owner,  or  con- 
signee of  said  vessel  shall  give  a  joint  and  several 
bond  to  the  People  of  the  State  of  California,  in  the 
penal  sum  of  five  hundred  dollars  in  gold  coin  of  the 
United  States,  conditioned  to  indemnify  and  save  harm- 
less every  county,  city  and  county,  town,  and  city  of 


of  vessel. 
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this  State  against  all  costs  and  expenses  which  may  be 
by  them  necessarily  incurred  for  the  relief,  support, 
medical  care,  or  any  expense  whatever,  resulting  from 
the  infirmities  or  vices  herein  referred  to,  of  the  per- 
sons named  in  said  bonds,  within  two  years  from  the 
date  of  said  bonds;  and  the  Commissioner  of  Immi- 
gration shall  receive  from  the  master,  owner,  or  con- 
signee of  every  vessel  which  shall  bring  any  passengers 
(who  are  of  foreign  birth  and  not  naturalized)  from 
any  foreign  port  or  place,  the  sum  of  seventy  cents  for 
every  passenger  examined  by  him  as  aforesaid,  which 
said  sum  shall  be  appropriated  by  said  Commissioner 
as  fees  and  compensation  for  said  services;  and  if  such 
sum  shall  not  be  paid  within  three  days  after  the  arri- 
val of  said  vessel,  the  Commissioner  may  bring  suit  at 
law  to  recover  the  same  against  the  master,  owner,  con- 
signee, and  vessel,  or  either  of  them,  jointly  or  sever- 
ally, for  the  recovery  of  said  sum,  and  every  judgment 
thus  obtained  against  said  parties  shall  be  a  lien  upon 
said  vessel;  and  if  the  master,  owner,  or  consignee  of 
said  vessel  shall  fail  or  refuse  to  execute  the  bond  here- 
in required  to  be  executed,  they  are  required  to  re- 
tain such  person  on  board  of  said  vessel  until  said 
vessel  shall  leave  the  port,  and  then  convey  said  pas- 
sengers from  this  State;  and  if  said  master,  owner,  or 
consignee  shall  fail  or  refuse  to  perform  the  duty  and 
service  last  herein  enjoined,  or  shall  permit  said  pas- 
sengers to  escape  from  said  vessel  and  land  in  this 
State,  they  shall  forfeit  to  the  State  the  sum  of  five 
hundred  dollars  in  gold  coin  of  the  United  States  for 
each  passenger  so  escaped,  to  be  recovered  by  suit  at 
law. 

Nature  of  2954.  The  bond  required  by  the  next  preceding 
section  must  be  a  separate  bond  for  each  passenger, 
and  the  same  sureties  must  not  be  upon  more  than  one 
bond.  Each  bond  must  be  secured  by  two  or  more 
sufiicient  sureties,  residents  of  the  State,  each  of  whom 
must  prove,  before  the  Commissioner  of  Immigration, 
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by  oath  or  otherwise,  indorsed  in  writing  on  such  bond, 
that  he  is  a  freeholder  and  resident  of  the  State,  and  is 
worth  double  the  amount  of  the  penalty  of  the  bond  in 
real  estate,  over  and  above  all  his  debts  and  liabilities. 
The  bond  may,  at  the  option  of  the  party,  be  secured 
by  mortgage  on  real  estate,  or  by  the  pledge  and  trans- 
fer of  United  States  bonds,  or  Controller's  warrants  of 
this  State,  in  any  amount  sufficient  to  secure  the  same. 

2955  of  said  Code  is  repealed. 

2958.     All  moneys  received  in  com  mutation  of  bonds,   commuu- 
and  paid  into  the  State  Treasury,  must  be  placed  to  the  "here't? b<j 
credit  of  the  General  Fund.     (Approved  March  7th,   ^^''^' 
1874.) 

2961.  The  Commissioner  receiving  any  commutation 
money,  or  any  moneys  from  fines  or  penalties,  under 
this  Chapter,  must  account  for  and  pay  the  same,  less 
twenty  per  cent,  which  he  may  retain  as  his  compensa- 
tion, on  the  first  Tuesday  of  every  month,  to  the  Treas- 
urer of  State,  in  the  same  manner  in  which  County 
Treasurers  account.  He  mu§t  specify  in  his  account 
the  names  of  the  parties  paying  each  sum  of  money, 
the  date  of  such  payment,  for  what  paid,  or  the  name 
of  the  vessel  and  the  number  of  passengers  on  account 
of  whom  it  was  paid,  or  annex  thereto  an  affidavit  of  its 
correctness.  The  Commissioner  must  also  furnish  to 
the  parties  paying  any  commutation  money,  or  any 
money  from  other  sources,  receipts  in  duplicate,  speci- 
fying the  amount  paid,  the  name  of  the  vessel,  and  the 
number  of  passengers  on  account  of  whom  or  for  what 
it  was  paid. 

2967  of  said  Code  is  repealed.  Repeal. 

3009.     The  Board  of  Health  must  appoint  a  Deputy  Deputy 
Health  Officer,  who  shall  be  a  physician  in  good  stand-  cer,  •tc*'.  to 
ing;  a  Secretary,  two  Health  Inspectors,  one  Market  ed. 
Inspector,  and  one  Messenger,  whose  duties  must  be 
fixed  by  the  Health  Officer. 
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They  must  also  appoint  one  resident  physician,  one 
assistant  resident  physician,  one  steward,  one  matron, 
one  first  apothecary,  one  second  apothecary,  two  visit- 
ing physicians,  two  visiting  surgeons,  as  officers  of  the 
city  and  county  hospital,  in  and  for  the  city  and  county 
of  San  Francisco.  One  each  of  said  visiting  physi- 
cians and  surgeons  to  be  nominated  by  the  faculty  of 
the  medical  department  of  the  University  of  California, 
and  one  each  of  said  visiting  physicians  and  surgeons 
to  be  nominated  by  the  Medical  College  of  the  Pacific. 
The  said  Board  shall  also  have  the  power  to  appoint 
one  superintendent,  one  resident  physician,  one  matron, 
and  such  other  employees  as  are  now  authorized  by  law 
to  be  employed  in  and  for  the  Almshouse  in  said  city 
and  county.  The  appointing  power  aforesaid  is  vested 
solely  in  said  Board  of  Health,  and  said  Board  shall 
have  power  to  prescribe  the  duties  of  said  appointees 
and  to  remove  the  same  at  pleasure.  (Approved  March 
23d,  1874.     Effect  immediately.) 

uSTS*'^'**'  3010.  The  following  annual  salaries  are  hereby  al- 
!l^re*^°*"  lowed  to  the  officers  of  the  Health  Department  and 
such  other  officers  as  are  mentioned  in  section  one  of 
this  act,  viz.  :  Health  Officer,  twentv-four  hundred 
dollars;  Deputy  Health  Officer,  eighteen  hundred  dol- 
lars; Secretary,  two  thousand  and  one  huAdred  dollars; 
Health  Inspectors,  one  thousand  and  two  hundred  dol- 
lars each;  Market  Inspector,  one  thousand  and  two 
hundred  dollars;  Messenger,  nine  hundred  dollars.  All 
of  said  salaries  must  be  paid  in  equal  monthly  instal- 
ments, out  of  the  General  Fund  of  the  city  and  county 
of  San  Francisco,  in  the  same  manner  as  the  salaries  of 
the  other  officers  of  the  said  city  and  county  are  paid. 
There  shall  be  paid  to  the  officers  and  employees  of 
the  City  and  County  Hospital,  and  Almshouse,  the  fol- 
lowing annual  salaries,  viz.  :  Resident  Physicians,  two 
thousand  and  four  hundred  dollars  ;  Assistant  Resident 
Physicians,  fifteen  hundred  dollars;  Steward,  fifteen 
hundred  dollars;  Matron,  seven  hundred  and  twenty 
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dollars;  First  Apothecary,  twelve  hundred;  Second 
Apothecary,  six  hundred;  Visiting  Physicians  and  Sur- 
geons, twelve  hundred  dollars  each;  Superintendent  of 
Almshouse,  eighteen  hundred  dollars;  Resident  Physi- 
cian of  Almshouse,  fifteen  hundred  dollars;  Matron  of 
the  Almshouse,  six  hundred  dollars;  and  all  other  em- 
ployees of  said  institutions  are  to  be  paid  such  sums  as 
are  now  authorized  by  law,  all  to  be  paid  in  equal 
monthly  instalments  out  of  the  Hospital  and  Almshouse 
Fnnd  of  said  city  and  county  of  San  Francisco.  And 
the  Auditor  of  said  city  and  county  is  hereby  directed 
to  audit  the  said  demands,  papable  out  of  the  funds 
aforesaid,  upon  the  approval  of  the  same  by  the  said 
Board  of  Health,  and  also  to  audit  all  demands  for  sal- 
aries of  medical  attendants  and  employees,  appointed 
by  the  Board  of  Health  in  accordance  with  this  Chapter, 
for  the  amounts  authorized  by  law  to  be  paid  when  the 
same  shall  have  been  approved  by  said  Board.  (Ap- 
proved March  23d,  1874.     Effect  immediately.) 


Ajr  Act  to  amend  an  Act  entitled  *'  An  Act  to  amend  sections  3009  and  3010 
of  the  FolUical  Code  "    LApproved  March  23  (30),  1874] 

(Enacting  Claase. ) 

SEcri9N  1.  The  Board  of  Health  of  the  city  and  county  of  San  Fran- 
cisco shall  alone  have  the  power  to  appoint  one  City  PhyBician,  who 
shall  receive  an  annual  salary  of  nine  hundred  dollars,  which  must  be 
paid,  in  equal  monthly  instalments,  out  of  the  general  fnnd  of  the  city 
and  county  of  San  Francibco,  in  the  same  manner  as  the  salaries  of  the 
other  officers  of  said  city  and  county  are  paid. 

Sec.  2.  The  said  Board  of  Health  of  the  city  and  county  of  San  Fran- 
cisco may,  in  their  discretion,  appoint  one  engineer  and  plumber,  one 
first  cook,  second  cook,  one  third  cook,  one  baker,  one  butcher,  one 
clerk  and  interpreter,  one  ambulance  driver,  one  gatekeeper,  one  dresser 
and  sixteen  nurses,  as  employees  and  medical  attendants  of  the  City 
and  County  Hospital  of  San  Francisco. 

Sic.  3.  The  following  monthly  salaries  are  hereby  allowed  to  said 
^ployees  and  medical  attendants  mentioned  in  section  2  of  this  Act : 
Engineer  and  plumber,  $100  per  month;  first  cook,  $70  per  month; 
Becond  cook,  $40  per  month;  third  cook,  $35  per  mouth;  baker,  $75 
per  month;  butcher,  $40  per  month;  clerk  and  interpreter,  $40  per 
month;  ambulance  driver,  $40  per  month ;  dresser,  $50  per  month  ; 
nunes,  $40  per  month  each.  All  of  said  sums  ivust  be  paid  monthly 
oat  of  the  Hospital  and  Almshouse  Fund  of  said  city  and  county  of  San 
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Francisco,  and  the  Auditor  of  said  city  and  county  is  hereby  directed 
to  audit  the  said  demands  payable  out  of  the  fund  aforesaid,  upon  the 
approval  of  the  same  by  the  said  Board  of  Health. 

Sec.  4.    This  Act  shall  take  effect  and  be  in  force  from  and  after  it« 
passage. 

d(2S^°'  3076.  Physicians,  who  attend  deceased  persons  in 
their  last  sickness;  clergymen,  who  officiate  at  a  fun- 
eral; coroners,  who  hold  inquests;  sextons  and  under- 
takers, who  bury  deceased  persons;  must  each  keep'a 
register  of  the  name,  age,  residence,  and  time  of  death 
of  such  person. 

Km^flndiS^  3186.  If  any  person  find  any  money,  goods,  things 
loj*  ™oy«y.  in  action,  or  other  personal  property,  or  shall  save  any 
domestic  animal  from  drowning  or  from  starvation, 
when  such  property  shall  be  of  the  value  of  ten  dollars 
or  more,  he  must  inform  the  owner  thereof,  if  known, 
and  make  restitution  without  compensation,  further 
than  a  reasonable  charge  for  saving  and  taking  care 
thereof;  but  if  the  owner  is  not  known  to  the  party  sav- 
ing or  finding  such  property,  he  must,  within  five  days, 
, .  make  an  affidavit  before  some  Justice  of  the  Peace  of 

the  county,  stating  when  and  where  he  found  or  saved 
such  property,  particularly  describing  it ;  and  if  the 
property  was  saved,  particularly  stating  from  what  and 
how  he  saved  the  same,  stating  therein  whether  the 
owner  of  the  property  is  known  to  him,  and  that  he  has 
not  secreted,  withheld,  or  disposed  of  any  part  of  such 
property. 

Branding  of       3172.     Evory  pcrsou  must  mark  or  brand  his  horses 
*"  and  mules  before  they  are  eight  months  old,  and  cattle 

before  they  are  twelve  months  old,  on  the  hip  or  hinder 
part,  and  mark  or  brand  his  sheep,  goats,  and  hogs,  before 
they  are  six  months  old.  On  the  trial  of  any  action  to 
recover  the  possession  of  any  animal  which  is  marked 
or  branded,  the  mark  or  brand  is  prima  facie  evidence 
that  the  animal  belongs  to  the  owner  of  the  mark  or 
brand.  When  a  dispute  occurs  in  regard  to  a  mark  or 
brand,  the  person  first  recording  the  same  is  entitled 
thereto. 
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3196-  Trade-mark,  what  is  and  what  is  not.  Burke  v.  Gassin,  45 
Cal.  467.  See  generally,  Falkenburg  v.  Lucy,  35  Gal.  52;  Graham  v. 
Plate.  40  Gal.  593. 

3292.    Every  auctioneer,  in  case  of  inability  to  at-  substitute, 

,  _  "      -  who  may  be, 

tena  an  auction  by  reason  of  sickness,  or  the  perform-  «nd  when, 
ance  of  any  duty  imposed  upon  him  by  law,  or  during 
a  temporary  absence  from  the  city  or  county  within 
which  he  is  auctioneer,  may  employ  a  co-partner  or 
clerk  to  hold  such  auction  in  his  name  and  behalf;  such 
employee  to  take  and  file^vith  the  Clerk  of  the  county 
an  affidavit  faithfully  to  perform  the  duties  of  auctioneer. 
But  any  auctioneer  may  employ  a  crier  at  any  sale,  for 
whose  acts  he  shall  be  responsible.  (Approved  March 
30th,  1874.     Eflfect  immediately.) 

3341.     The  Secretary  of  the  Fire  Department,  or  fire    Record  of 

1*11/*  p  member- 

company,  must  keep  a  record  of  all  certificates  of  ex-  jhip^flre 

emption  or  active  membership,  the  date  thereof,  and  to  m^n*- 

whom  issued;  and  when  no  seal  is  provided,  similar 

entries  of  certificates  issued  to  obtain  County  Clerk's 

certificates.     Every    such    certificate    is   prima  facie 

evidence  of  the  facts  therein  stated. 

■ 

3364.  For  each  license  issued,  the  Collector  must  Feea  for 
collect  a  fee  of  one  dollar,  which  must  be  paid  into  the  ucenses. 
Salary  Fund  of  the  county,  unless  the  Auditor  and  Col- 
lector are  paid  by  fees  instead  of  salaries,  in  which  case 
the  dollar  must  be  equally  divided  between  them ; 
provided,  that  in  the  County  of  Sierra  the  fee  so  col- 
lected shall  belong  to  the  Collector.  (Approved  March 
24th,  1874.     Eflfect  immediately.) 

3364.  For  each  license  issued,  the  Collector  must  Fee*  on 
collect  a  fee  of  one  dollar,  which  must  be  paid  into  the  iMued. 
Salary  Fund  of  the  county,  unless  the  Auditor  and 
Collector  are  paid  by  fees  instead  of  salaries,  in  which 
case  the  dollar  must  be  equally  divided  between  them. 
The  license  issued  must  be  for  a  term  designated  by  the 
person  taking  it,  not  to  exceed  twelve  months,  and  not 
less  than  the  shortest  term  fixed  in  this  chapter. 
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Licenses. 


BlUlardB. 


Theaters. 


3380.  Licenses  must  be  obtained  for  the  purposes 
hereinafter  named,  for  which  the  Tax  Collector  must 
require  payment  as  follows : 

1.  From  each  proprietor  of  a  billiard  table,  not  kept 
exclusively  for  family  use,  for  each  table,  five  dollars 
per  quarter ;  and  for  a  bowling  alley,  five  dollars  per 
quarter  for  each  alley ;  but  no  license  must  be  granted 
for  a  term  less  than  three  months ; 

2.  Theaters  are  divided  into  two  classes;  those  seat- 
ing nine  hundred  and  seventy-five  or  more,  are  of  the 
first-class;  those  seating  less  than  nine  hundred  and 
seventy-five,  are  of  the  second-class.  One  seat  is  twenty- 
two  inches.  License  shall  be  granted  to  theaters  and 
other  places  of  amusement  according  to  the  following 
schedule :  If  for  less  than  one  month,  first-class,  five 
dollars  per  day;  second-class,  five  dollars  per  day.  If 
for  one  month,  and  less  than  three  months,  first-class, 
one  htmdred  dollars  per  month ;  second-class,  seventy- 
five  dollars  per  month.  If  for  three  months,  and  less 
than  one  year,  first-class,  three  hundred  dollars  per 
quarter;  second-class,  two  hundred  dollars  per  qaarter. 
If  for  one  year,  first-class,  six  hundred  dollars;  second- 
class,  four  hundred  dollars; 

Menagerie.  3.  For  cach  exhibition  for  pay  for  a  caravan  or 
menagerie,  or  any  collection  of  animals,  circus,  or  other 
acrobatic  performance,  ten  dollars;  and  for  each  show 
for  pay  of  any  figures,  jugglers,  necromancers,  magi- 
cians, wire  or  rope  dancing,  or  sleight  of  hand  exhibi- 
tion, five  dollars  each  day; 

4.  From  each  pawnbroker,  thirty  dollars  per  quar- 
ter; 

6.  From  each  keeper  of  all  intelligence  offices, 
fifteen  dollars  per  quarter. 

Stats.  1861,  p.  441,  Sec.  73. 
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8382.  Every  person  who,  at  a  fixed  place  of  busi- 
ness, sells  any  goods,  wares,  or  merchandise,  wines  or 
distilled  liquors,  drugs  or  medicines,  jewelry  or  wares 
of  precious  metals,  whether  on  commission  or  other- 
wise (except  agricultural  or  viniculture!  productions, 
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or  the  productions  of  any  stock,  dairy  or  poultry  faim  of 
this  State,  when  sold  by  the  producer  thereof ,  and  ex- 
cept such  as  are  sold  by  auctioneers  at  public  sale  under 
license),  and  all  persons  who  keep  horses  or  carriages 
for  hire  (except  such  as  are  used  in  the  transportation 
of  goods),  must  obtain  from  the  Tax  Collector  of  the 
county  in  which  the  business  is  transacted,  and  for  each 
branch*  of  such  business,  license,  and  pay  quarterly 
therefor  an  amount  of  money  to  be  determined  by  the 
class  in  which  such  person  is  placed  by  the  Tax  Col- 
lector ;  such  business  to  be  classified  and  regulated  by 
the  amount  of  the  average  monthly  sales  made  or  hiring 
done,  and  at  the  rates  following : 

1.  Those  who  are  estimated  to  make  average  monthly 
sales  or  hiring  to  the  amount  of  one  hundred  thousand 
dollars  or  more,  constitute  the  first  class,  and  must  pay 
fifty  dollars  per  month; 

2.  Of  seventy-five  thousand  dollars,  and  less  than 
one  hundred  thousand  dollars,  constitute  the  second 
class,  and  must  pay  thirty-seven  dollars  and  fifty  cents 
per  month ; 

3.  Of  fifty  thousand  dollars,  and  less  than  seventy- 
five  thousand  dollars,  constitute  the  third  class,  and 
must  pay  twenty-five  dollars  per  month; 

4.  Of  forty  thousand  dollars,  and  less  than  fifty 
thousand  dollars,  constitute  the  fourth  class,  and  must 
pay  twenty  dollars  per  month. 

5.  Of  thirty  thousand  dollars,  and  less  than  forty 
thousand  dollars,  constitute  the  fifth  class,  and  must 
pay  fifteen  dollars  per  month; 

6.  Of  twenty  thousand  dollars,  and  less  than  thirty 
thousand  dollars,  constitute  the  sixth  class,  and  must 
pay  ten  dollars  per  month; 

7.  Of  ten  thousand  dollars,  and  less  than  twenty 
thousand  dollars,  constitute  the  seventh  class,  and  must 
pay  seven  dollars  and  fifty  cents  per  month; 

8.  Of  five  thousand  dollars,  and  less  than  ten  thou- 
sand  dollars,  constitute  the  eighth  class,  and  must  pay 
five  dollars  per  month; 
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9.  Of  two  thousand  five  hundred  dollars,  and  less 
than  five  thousand  dollars,  constitute  the  ninth  class, 
and  must  pay  three  dollars  per  month; 

10.  Of  all  amounts  over  twelve  hundred  and  fiftv 
dollars,  and  under  two  thousand  five  hundred  dollars 
per  month,  constitute  the  tenth  class,  and  must  pay  one 
dollar  and  fifty  cents  per  month; 

11.  Of  all  amounts  less  than  twelve  hundred  and 
fifty  dollars  per  month  constitute  the  eleventh  class,  and 
must  pay  one  dollar  per  month.  (Approved  March 
10th,  1874.     Eflfect  immediately.) 

An  Act  to  permit  the  voters  of  every  Township  or  Incorporcded  C'dy  tn 
this  State  to  vote  on  the  qiLestion  of  granting  License  to  sell  Intoxicating 
Liquors.    [Approved  March  18,  1874:.  J 

(Enacting  Clause.) 

Section  1.  From  and  after  the  passage  of  this  Act,  whenever  one 
fourth  the  number  of  legal  voters  of  any  township,  incorporated  city* 
or  town,  shall  petition  the  Board  of  Supervisors  of  such  county,  or  the 
county  wherein  such  township,  incorporated  city,  or  town  it*  situated, 
to  call  a  special  election,  to  vote  upon  the  question  of  *'  Liquor  li- 
cense," or  **No  Liquor  License,"  the  Board  of  Supervisors  of  the 
county  receiving  said  petition,  shall,  within  one  month  after  said  peti- 
tion is  filed  with  the  Clerk  of  said  Board,  make  proclamation  for  the 
holding  of  said  election  in  the  township,  incorporated  city,  or  town,  as 
may  l^  asked  for  in  such  petition . 

Sec.  2.  The  Board  of  Supervisors  shall,  by  such  proclamation,  re- 
quire an  election  to  be  held  within  such  township,  incorporated  city,  or 
town,  as  the  case  may  be,  on  a  day  to  be  designated  by  such  Board, 
and  within  thirty  days  from  and  after  the  day  of  issuance  of  said  pro- 
clamation. Such  proclamation  shall  be  published  in  a  newspaper 
printed  in  the  township,  city,  or  town,  in  which  said  election  is  to  be 
held,  if  there  be  one  published  therein,  otherwise,  in  a  newspaper  to  be 
designated  by  such  Board  of  Supervisora.  Such  a  proclamation  shall 
be  published  once  a  week,  for  at  least  three  weeks,  previous  to  said 
election. 

Sec.  3.  Said  election  shall  be  conducted  and  governed  by  the  Gen- 
eral Election  Laws  of  this  State,  so  far  as  the  same  are  applicable 
thereto;  providedy  that  copies  of  the  Great  Begister  need  not  be  used, 
and  section  one  thousand  and  fifty-six  of  the  Political  Code  shall  not 
apply  to  or  affect  such  elections. 

Sec.  4.  The  tickets  voted  at  such  elections  shall  contain  the  words. 
"For  License,"  or  "Against  License."  If  a  majority  of  the  votes 
cast  at  such  election  "  For  License  "  or  **  Against  License,"  shall  con- 
tain the  words,  "  Against  License,"  then  it  shall  not  be  lawful  for  any 
Court,  Board,  or  officer,  to  issue  any  license  for  the  sale  of  any  spirit- 
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uons,  yinous,  malt,  or  other  intoxicating  liqnors  in  said  township,  city, 

or  town,  wherein  said  election  may  have  been  held,  at  any  time  after 

the  determination  of  the  result  of  said  election  ;  provided,  that  nothing 

contained  in  the  provisions  of  this  Act  shall  prevent  the  issuing  of 

license  to  druggists  for  the  sale  of  liquors  for  medicinal  and  manufac- 

taiing  purposes. 

Sec.  5.     The  Board  of  Supervisors  shall  meet  as  a  Board  within  ten    Canvassing 

*^  rettima,  and 

days  after  any  such  election,  for  the  purpose  of  canvassing  the  returns   declaring 

and  determining  the  results.  ^^^  *' 

Sec.  6.    If,  at  any  such  election,  the  majority  of  votes  cast  "For    Effect  of  re- 
License*'  and  "Against  License,'*  shall  be  "Against  License,"  then   ••against 
from  and  after  the  result  of  said  election  shall  have  been  determined  by    ^''euse  " 
the  Board  of  Supervisors,  it  shall  be  unlawful  for  any  person  to  sell  or 
dispose  of  any  spirituous,  vinous,  malt,  or  other  intoxicating  liquors  in 
such  township,  incorporated  city,  or  town,  in  less  quantities  than  five 
gallons  at  any  time  thereafter,  until  at  an  election,  as  above  provided, 
a  majority  shall  vote  in  favor  of  such  license.  to  be  held 

Sbc.  7.     No  election  shall  be  held  under  this  Act  oftener  than  once   oftenerthan 

OQce  In  two 

in  two  years.  years. 

Sec.  8.    Any  person  who  shall  sell  or  give,  or  offer  to  sell  or  give,  ^^*°8  °^ 

any  spirituous,  vinous,  malt,  or  other  intoxicating  liquors,  within  any  Uquor  in 

town&hip,  incorporated  city,  or  town,  contrary  to  the  provisions  of  this  ^l^^l^\^^ 

Act,  shall  be  guilty  of  a  misdemeanor,  and  for  every  such  ofifense  shall  misde. 
pay  a  fine  not  exceeding  twenty-five  dollars  for  the  first  offense,  and 

not  less  than  fifty  or  more  than  one  hundred  dollars  for  each  subse-  Penalty, 
qnent  offense,  and  be  imprisoned  in  the  County  Jail  until  such  fines 
shall  be  paid,  not  to  exceed  one  day  for  eveiy  one  dollar  of  the  fine. 

Skc.  9.     All  fines   collected  under  this  Act  shall  be  paid  into  the  Fines,  how 

County  School  Fund  ot  the  county  wherein  collected.  ,  dispoued  of. 

Sec.  10.    It  shall  be  the  duty  of  the  County  Judge  to  call  the  atteu-  Duty  of 

tion  of  every  Grand  Jury  to  the  provisions  of  this  Act.  Jndge: 

Sec.  11.    This  Act  shall  take  effect  immediately. 

S399,  3400,  3401,  3402,  3403,  and  3404  are  hereby 
repealed,  and  the  following  section  added,  approved 
January  19,  1874 : 

The  person  who  has  been  acting  as  Land  Agent,  un- 
der the  sections  hereby  repealed,  is  hereby  ordered  and 
directed  to  return  to  the  Surveyor-General  of  this  State 
all  maps,  documents,  and  papers,  now  in  his  possession, 
or  under  his  control,  touching  the  lands  of  this  State, 
furnished  him  by  the  officers  of  this  State  or  of  the 
United  States,  at  hia  earliest  convenience.  (Approved 
January  19th,  1874.     Eflfect  immediately.) 
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3406-  If  it  appear  that  the  land  was  duly  located  by  the  State 
Jjocating  Agent  for  the  benefit  of  the  State,  at  the  United  States  Land 
Office,  with  the  consent  of  the  Register  and  Receiver,  and  thnt  such 
location  appears  in  their  official  books,  a  sufficient  consent  is  thereby 
shown  to  the  location  on  the  part  of  the  United  States.  Rush  y.  Casey, 
39  Gal.  339.  A  suit  concerning  the  right  to  purchase  lien  lands  caDnot 
be  commenced  in  the  Courts  until  the  Surveyor-General  has  made  ap- 
plication to  the  Register  of  the  proper  land  office  to  have  the  land  ac- 
cepted in  part  satisfaction  of  the  grant  under  which  it  is  sought  to  locate 
them.  Berry  v.  Cam  met,  44  Cal.  348.  Lien  lands  cannot  be  sold  by 
the  State  officers  until  the  selection  of  them  by  the  State  has  been  ap- 
proved by  the  register  of  the  proper  land  office.    Id. 

3407.  Consent  of  the  United  States  to  entry  of  land  by  State, 
manifested  by  certificate  of  the  Register  of  United  States  lands.  People 
V.  Athearn,  42  Cal.  607. .  Confirmation  of  State  selections  upon  nnsur- 
veyed  public  lands.  Toland  v.  Mandell,  38  Cal.  30.  The  Commissioner 
of  the  General  Land  Office  has  authority  to  make  regulations  respect- 
ing the  disposal  of  the  public  lands,  and  such  regulations,  when  not 
repugnant  to  the  Acts  of  Congress,  have  the  force  and  effect  of  laws. 
People  T.  Athearn,  42  Cal.  607.  The  land  will  not  be  certified  to  the 
State  until  the  claim  is  presented  and  proved  up.  Collins  v.  Bartlett, 
44  Cal.  371. 

3408.  Under  the  Act  (Stat.  1863.  p.  591),  the  Register's  certificate 
of  purchase  of  school  or  lien  land  is  the  only  prima  facxt  evidence  of 
title  prior  to  a  patent.  True  v.  Thompson,  42  Cal.  295.  This  Act  in- 
augurated a  new  system  of  land  law,  intended  to  be  complete  in  itself. 
Id.  Certificate  of  purchase  prima  fax\t  evidence  of  purchase  in  good 
faith.  Hodapp  v.  Sharp,  40  Cal.  69.  The  selection  is  not  confirmed, 
nor  does  the  title  pass  until  the  land  is  certified  over  to  the  State.  Id. 
ColUns  V.  Bartlett,  44  Cal.  371. 

3412'  Where  the  evidence  shows  that  the  land  selected  has  been 
certified  over  to  the  State  by  the  Commissioner  of  the  General  Land 
Office,  though  the  date  of  the  certificate  is  not  given,  if  no  objection  is 
made  to  the  evidence,  it  will  be  presumed  that  it  was  done  prior  to  the 
commencement  of  the  action.    Hodapp  v.  Sharp,  40  Cul.  69. 

3418.  The  provisions  of  the  Act  of  May  3d,  1852,  for  the  survey 
of  public  land  by  County  Surveyors,  apply  to  such  land  only  as  hate 
not  been  surveyed  by  the  United  States.  Popper  v.  Athearn,  42  CaL 
607. 

3418,  3419,  3420,  34521,  repealed.  (Approved  March 
28th,  1874.     Eflfect  immediatelj.) 

3429*  Only  such  portions  of  prior  Acts  as  were  repugnant  to  th« 
Act  of  1863  were  superseded.  Chapman  v.  Buckman,  39  Cal.  674. 
Section  four  of  the  Act  of  April  23,  1858,  which  provides  that  the  Lo- 
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eating  Agent  shall  not  locate  more  than  three  hundred  and  twenty  acres, 
either  directly  or  indirectly,  for  any  one  person,  was  not  amended  nor 
repealed,  so  as  to  abrogate  or  dispense  with  such  limitation  until  the 
Act  of  March  28,  1868.    Id. 


3440.  Object  of  Congress  in  granting  swamp  lands  to  State,  and 
obligations  of  the  State  in  accepting  the  grant.  Kimball  v.  Beclama- 
tion  Fund  Commissioners,  45  Cal.  314.  Payment  of  installments  on 
purchase  money.  People  v.  Washington,  40  Cal.  173.  Time  of  first 
payment.  Carpenter  v.  Sargent,  41  Cal.  557.  The  failure  to  pay  with- 
in the  time  is  an  abandonment  of  the  purchase.  Id.  A  failure  to  pay 
the  interest  annually,  and  to  pay  the  principal  at  the  end  of  fi^ve  years, 
nnder  the  Act  of  1855,  works  a  forfeiture,  and  the  State  may  resell  as  if 
no  purchase  had  been  made.    Borland  v.  Lewis,  43  Cal.,  569. 

3441.    The  Surveyor  General  of  the  State  must  not  Api)iieation 
approve  any  application,  nor  must  the  Register  issue  proved  un- 
evidence  of  title,  for  swamp  and  overflowed  land,  until  regated. 
six  months  after  the  same  has  been  segregated  by  au- 
thority of  the  United  States.     (Approved  March  28th, 
1874.    Effect  immediately.) 


8443.    Any  person  desiring  to  purchase  swamp  and  ^^^p^.****** 
overflowed  or  tide  lands  above  low  tide,  must  make  an  li"^„?'„.^ 
affidavit  and  file  the  same  in  the  ofiice  of  the  Surveyor  ^*"'^- 
General  of  the  State,  that  he  is  a  citizen  of  the  United 
States,  or  has  filed  his  intention  to  become  so,  a  resident 
of  the  State,  of  lawful  age;  that  he  desires  to  purchase 
lands  (describing  them)  under  the  law  providing  for  the 
Sale  of  swamp,  and  ovei-flowed,  and  tidedands;  that  he  Affidavit 
does  not  know  of  any  valid  claim  to  the  same,  other 
than  his  own,  and  if  the  land  is  swamp  and  overflowed, 
that  he  knows  the  land  applied  for,  and  the  exterior 
bounds  thereof;  and  knows  of  his  own  knowledge  that 
there  are  no  settlers  thereon,  or,  if  there  are,  that  the 
land  has  been  segregated  more   than  six  months   by 
authority  of  the  United  States,  and  that  the  land  which 
he  now  owns  (swamp  and  overflowed),  together  with 
that  sought  to  be  purchased,  does  not  exceed  six  hun- 
dred and  forty  acres.     (Approved  March  28th,  1874. 
Effect  immediately.) 
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3443*  All  application  to  buy  tide  land,  made  in  accordance  \^'ith 
law,  confers  a  right  to  purchase  upon  the  applicant  which,  as  against 
the  State  and  all  subsequent  applicants,  can  be  lost  only  by  the  failure 
of  the  applicant  to  pursue  the  further  steps  prescribed  by  the  statute; 
not  through  the  fault  of  any  officer.  Hinckley  v.  Fowler,  43  Cal.  59. 
The  application  must  contain  an  intelligible  description  of  the  lands 
•  sought  to  be  purchased.  If  the  description  be  unintelligible,  it  will 
not  support  the  application  in  thu  case  of  a  contest.  Miller  v.  Taylor, 
45  Cal.  219.  A  description  which  the  County  Surveyor  can  understand 
is  sufficient.  The  survey  which  it  is  his  duty  to  make  ought  to  fix  the 
lines  with  the  requisite  precision.     Hinckley  v.  Fowler,  43  Cal.  59. 

Appuca-  3445.     Any  person  desiring   to  purchase  lands  as 

whom  to  be  provided  in  §3443  of  this  Code,  which  have  been  seg- 
regated by  authority  of  the  United  States,  but  which 
have  not  been  sectionized  by  the  same  authority,  must 
apply  to  the  Surveyor  of  the  county  in  which  the  land 
is  situated  to  have  the  land  which  he  desires  to  pur- 
chase surveyed,  and  a  certificate  of  such  survey  must, 
be  attached  to  the  affidavit  required  for  the  purchase  of 
lands,  as  provided  in  said  section.  All  surveys  re- 
quired of  County  Surveyors  by  the  provisions  of  this 
section  must  conform  as  nearly  as  practicable  to  the 
system  adopted  by  the  United  States  for  the  survey  of 
the  public  lands.  (Approved  March  28th,  1874.  Ef- 
fect immediately.) 

Petition  for  3446.  Whenever  the  holders  of  title  or  evidence  of 
ofreciama-  title  representing  one  half  or  more  of  any  body  of 
trict.  swamp  and  overflowed,  salt  marsh,  or  tide  lands,  sus- 

ceptible of  one  mode  of  reclamation,  desire  to  reclaim 
the  same,  they  may  present  to  the  Board  of  Supervisors 
of  the  county  in  which  the  lands  or  the  greater  part 
thereof  are  situated,  at  a  regular  meeting  of  the  Board, 
a  petition,  setting  forth  that  they  propose  to  form  a  dis- 
trict for  the  reclamation  of  the  same,  a  description  of 
the  lands  by  legal  subdivisions  or  other  boundaries,  the 
county  in  which  they  are  situated,  the  number  of  acres 
in  the  proposed  district,  and  in  each  tract,  with  the 
names  (if  known)  of  the  owners  thereof,  and  designat- 
ing as  unsold*  any  lands  not  reduced  to  private  own- 
ership. 
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3449.  If  the  Board  of  Supervisors  find,  on  the  ^p^^^^g 
hearing  of  tlie  petition,  that  its  statements  are  correct,  ?«**"<>"• 
they  must  make  an  order  approving  the  same.  If  it  be 
shown  that  any  land  has  been  improperly  included  in 
or  excepted  from  the  proposed  district,  they  must  re- 
form the  district  in  such  respects  in  their  order.  The 
order  of  approval  must  be  indorsed  on  or  attached  to 
the  petition,  and  be  signed  by  the  President  and  at- 
tested by  the  Clerk  of  the  Board. 

,?449'     Right  of  applicant  where  less  than  the  tract  applied  for  is 
approved .    Id. 

8451.  The  Register  must  thereupon  forward  to  the  Duty  of  Be- 
County  Treasurer  a  statement  showing  the  names  of  ceipt  of 
purchasers  of  land  in  the  district,  who  have  paid  in 

full  therefor. 

8452.  After  the  approval  of  the  petition,  the  peti-  pi»trict  by- 
tioners,  or  a  majority  of  them,  may  make  by-laws  for  trasteee. 
the  management  of  the  district,  and  must  elect  three 
persons  owning  land  in  the  district,  to  act  as  a  Board 

of  Trustees  thereof,  who  shall  keep  their  office  in  the 
district  or  as  near  as  practicable  for  the  transaction  of 
all  business  pertaining  to  the  reclamation  of  the  dis- 
trict, and  their  books  and  papers  shall  be  opened  to  in- 
spection by  any  one. person  interested  at  all  times. 

3456.     The  Board  by  which  the  district  was  fortned  commiBn. 

.      .  .    .  loners  to 

must  appoint  three  Commissioners,  disinterested  per-  "we" 

,  .  •■■  charges  for 

sons,   resident  of  the  county  in  which  the  district  or  reclamation 

,         ,  "^  parpoBM  In 

some  part  thereof  is  situated,  who  must  view  and  as-  ^*»- 
sess  upon  the  lands  situated  within  the  district  a  charge 
proportionate  to  the  whole  expense  and  to  the  benefits 
which  will  result  from  suiih  works,  and  estimated  in 
gold  and  silver  coin  of  the  United  States.  The  same 
must  be  collected  and  paid  into  the  County  Treasuiy  as 
hereinafter  provided,  and  be  placed  by  the  Treasurer 
to  the  credit  of  the  district,  and  paid  out  for  the  work 
of  reclamation  upon  the  warrants  of  the  Trustees,  ap- 
proved by  the  Board  of  Supervisors  of  the  county. 
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3456-    Assessing  .swamp  lands  to  pay  the  cost  of  reclamation. 
Kimball  y.  Beclamation  Fund  Commissioners,  4.5  Cal.  344. 

Tvarrants,  3457.  The  Warrants  drawn  by  the  Trustees  must, 
sented.  after  they  are  approved  by  the  Board  of  Supervisors, 
be  presented  to  the  Treasurer  of  the  county,  and  if 
they  are  not  paid  on  presentation,  such  indorsement 
must  be  jnade  thereon,  and  they  must  be  registered  and 
bear  interest  from  date  of  presentation, -provided  war- 
rants heretofore  issued  shall  bear  no  interest. 

* 

Additional  8459.  If  the  original  assessment  is  insufficient  to 
"^d^""  provide  for  the  complete  reclamation  of  the  lands  of 
the  district,  or  if  further  assessments  are  from  time  to 
time  required  to  provide  for  the  protection,  mainten- 
aitce,  and  repair  of  the  reclamation  works,  the  Trustees 
'  must  present  to  the  Board  of  Supervisors  by  which  the 
district  was  formed,  a  statement  of  the  work  done,  or 
to  be  done,  and  its  estimated  cost,  and  the  Board  must 
make  an  order  directing  the  Commissioners  who  made 
th^  original  assessment,  or  other  Commissioners,  to 
be  named  in  such  orHer,  to  assess  the  amount  of  such 
estimated  cost  as  a  charge  upon  the  lands  within  the 
district,  which  assessment  must  be  made  and  collected 
in  the  same  manner  as  the  original  assessment. 

Form  of  list*      346L     The  list  must  contain  : 

1.  A  description  by  legal  subdivisions,  swamp  land 
surveys,  or  natural  boundaries  of  each  tract  assessed; 

2.  The  number  of  acres  in  each  tract; 

3.  The  names  of  the  owners  of  each  tract,  if  known; 
and  if  unknown,  that  fact; 

4.  The  amount  of  the  charge  assessed  against  each 
tract. 

T.i  ts.  how  8462.  The  list  so  made  must  be  filed  with  the 
niliL  *"  Treasurer  of  the  county,  or  if  the  district  is  situated  in 
different  counties,  then  the  original  list  must  be  filed  in 
the  county  where  the  petition  was  filed,  and  copies 
thereof,  certified  by  the  Commissioners,  must  be  filed 
with  the  Treasurer  of  each  of  the  other  counties. 
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8464.     When*  the  list,  or  a  certified  copy  thereof,  is  ^^^^  ^ 
filed,  the  Treasurer  must  credit  thereon,  to  each  pur-  ?^®"°' 
chaser  who  has  paid  in  full  for  his  land,  eighty  cents 
per  acre,  less  any  amount  chargeable  against  him,  and 
must  transfer  the  amount  to  the  credit  of  the  district. 

3466.     If,  at  the  end  of  thirty  days,  or  of  the  longer  reiinqTient 
time  fixed  by  the  Trustees,  all  of  the  assessments  have  how  collect- 
not  been  paid,  the  Treasurer  must  return  the  lists  to 
the  District  Attorney,  who  must  commence  actions  for  Knfoi*^ 

ment  of 

the  collection  of  such  delinquent  assessments  with  the  iieii» 
interest  thereon  from  the  time  the  lists  were  returned 
to  him,  and  costs,  and  for  the  enforcement  of  the  lien 
on  the  land  assessed,  in  the  District  Court  of  the  county 
in  which  the  same  is  situated,  against  the  person  to 
wbom  the  same  is  assessed,  and  if  assessed  to  unknown 
owners,  then  against  the  real  owners,  and  all  persons 
haying  or  claiming  any  interest  therein,  by  fictitious 
names.  Service  of  complaint  and  summons  in  such 
actions  may  be  made  either  in  the  manner  prescribed 
by  the  Code  of  Civil  Procedure,  or  by  posting  a  copy 
of  the  summons  at  the  Court  House  door,  and  publish- 
ing the  same  once  a  week  for  four  successive  weeks,  in 
a  newspaper  published  in  the  county,  and  such  posting 
and  publication  is  equivalent  to  personal  service  on  all 
persons  having,  or  claiming  any  right,  title  or  interest 
in  the  land  assessed,  whether  named  as  a  party  in  such 
action  or  not.  Proof  of  such  posting  and  publication 
must  be  made  by  the  certificate  of  the  Sheriff,  or  affida- 
vit of  the  District  Attorney.  In  case  the  service  be 
made  by  posting  and  publication,  the  defendant  or  any 
person  claiming  any  interest  in  the  land  assessed,  may 
appear  and  answer  the  complaint  within  forty  days  after 
the  expiration  of  the  four  weeks  of  posting  and  publica- 
tion. Assessments  on  several  tracts  may  be  included 
in  the  same  action,  if  listed  to  the  same  person.  In 
such  action  the  Couri;  may  decree  and  adjudge  a  lien 
against  the  tracts  assessed,  and  order  them  to  be  sold 
on  execution  or  decree,  as  in  other  cases  of  sale  of  real 
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estate.  The  judgment  or  decree  must  direct  that  the 
sale  be  made  for  gold  and  silver  coin  of  the  United 
States.  The  District  Attorney  must  pay  the  moneys 
collected  to  the  County  Treasurer,  who  must  place  the 
same  to  the  credit  of  the  district. 

contractijy       3475.    The  Supervisors  shall  have  power,  on  applica- 
superviBow   tiou  of  the  Trustocs  or  owners  of  any  swamp  land  dis- 
trict, to  approve  and  let  any  contract  to  the  lowest 
responsible  bidder,  and  order  the  County  Treasurer  to 
pay  for  the  same  out  of  the  funds  of  the  district. 

3476.  Whenever  the  Trustees,  or  owners  of  land,  if 
there  be  no  Trustees,  certify  under  oath  to  the  Board 
of  Supervisors  who  formed  the  district,  and  show  to 
their  satisfaction  that  the  works  of  reclamation  are  com- 
pleted, or  that  two  dollars  per  acre  in  gold  coin  has 
been  expended  on  the  works  of  reclamation,  the  Board 
of  Supervisors  must  thereupon  certify  such  facts  to  the 
Begister. 

3477.  The  Register  must  thereupon  credit  each  par- 
chaser  in  the  district  with  payment  in  full  for  such 
lands,  and  the  purchasers  are  entitled  to  patents  there- 
for, and  the  Register  must  forward  to  the  Treasurer  of 
the  county  in  which  any  part  of  the  district  is  situated, 
a  statement,  showing  the  amount  paid  by  each  pur- 
chaser in  the  district,  including  interest,  and  the  County 
Treasurer,  after  deducting  all  amounts  chargeable 
against  the  lands  in  said  district,  by  reason  of  monevs 
drawn  from  the  Swamp  Land  Fund  of  the  county,  must 
divide  the  balance  pro  rata  amongst  the  original  pur- 
chasers of  land  in  the  district,  or  their  assigns,  and 
must  pay  to  each  purchaser  or  his  assigns,  on  demand, 
the  amount  found  to  be  due  to  him  from  such  computa- 
tion, out  of  the  moneys  in  his  hands  to  the  credit  of  the 
Swamp  Land  Fund  of  the  county.  Neither  this  nor  the 
preceding  section  applies  to  districts  having  outstand- 
ing* indebtedness  represented  by  Controller's  warrants 
drawn  on  the  State  Treasury,  until  all  such  warrants  Jire 
fully  paid. 
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3482.    The  district  so  set  ofif  shall  be  liable  for  its  ^^^S^sYriSt 
just  proportion  of  the  legal  indebtedness  of  the  original  [{"J^  ^T^oS 
district  from  which  it  was  set  off,  when  the  same  shall  n^^)^*®^' 
have  been  ascertained  bylaw.     (Approved  March  28th, 
1874.    Effect  immediately.) 

3489.  Two  or  more  contiguous  districts  may  be  con-  Districts 
solidated  by  the  written  concurrence  of  a  majority  in  BoUdated. 
acreage,  of  the  land  owners  of  such  district.  An  agree- 
ment, stating  the  terms  of  such  consolidation,  and  the 
names  of  the  Trustees  of  the  consolidated  district,  must 
be  signed  by  the  Trustees  of  each  district,  or  a  majority 
of  them,  and  be  recorded  in  the  Recorder's  office  of  the 
county  in  which  the  districts  are  situated.  A  certified 
copy  shall  be  sent  to  the  Begister  of  the  Land  office, 
and  he  must  number  such  district  as  Consolidated  Dis- 
trict, No.  — ,  and  send  the  number  to  the  County  Re- 
corder, in  which  the  districts  are  situated,  and  the 
consolidated  district  must  thereafter  be  known  and  des- 
ignated thereby. 

8480.     Any  person  who  shall  cut,  injure  or  destroy  injury  to 
any  levee,  or  other  works  of  reclamation  in  any  district, 
is  responsible  for  all  damages  which  may  be  occasioned 
thereby  to  such  levee  works;    and  an  action  therefor  Action, 
must  be  brought  in  the  District  Court  of  the  county,  or 
either  of  the  counties,  in  which  such  levee  or  works  are 
situated,  in  the  names  of  the  Trustees  of  the  district. 
If  there  be  no  Trustees,  then  the  action  may  be  brought 
in  the  name  of  any  land  owner  in  the  district.     The  Parties, 
amount  recovered  in  such  action  must  be  paid  to  the 
Treasurer  of  the  county,  who  must  place  the  same  to  the 
credit  of  the  district. 

3495>  No  rights  will  attach  in  favor. of  an  applicant  to  purchase 
f^faool  land  from  the  State  under  the  Act  of  18G3,  until  he  files  the  affi- 
davit prescribed  by  Bectiona  twenty-eight  and  twenty-nine  of  that  Act, 
endorsed  on  a  description  of  the  land,  in  the  office  of  the  County  Ke- 
corder.  Hogan  v.  Winslow,  45  Cal.  588.  It  is  only  necessary  that  it 
sbonld  be  filed  within  a  reasonable  time  before  or  after  the  proceedings, 
and  for  the  purposes  of  the  intended  purchase.  Id.  No  title  to  the 
land,  and  no  right  of  possession  or  of  purchase,  inchoate  or  otherwise, 
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attaches  from  any  proceedings  taken,  until  a  certificate  of  the  oath, 
prescribed  by  section  twenty-eight  of  the  Act  of  1863,  is  endorsed  oa 
the  description  of  the  land,  and  filed  in  the  office  of  the  County  Be- 
corder.  Dnnn  v.-Ketchum,  38  Cal.  93.  Location  of  sixteenth  or  thir- 
ty-sixth section,  when  void.  Hildebrand  v.  Stewart,  41  Cal.  387. 
When  the  law  under  which  public  lands  are  sold  requires  certain  acta 
to  be  performed  as  a  prerequisite  to  the  right  to  purchase,  the  Conita 
cannot  dispense  with  the  performance  of  these  acts,  by  legalizing  an 
entry  made  without  complying  with  them.  Hildebrand  v.  Stewart,  41 
Cal.  387. 

3497-  What  constitutes  an  occupant  under  the  Act  of  April  27th, 
1863.    Hildebrand  v.  Stewart,  41  Cal.  387. 

3490-  The  judicial  department  of  the  State  has  no  jurisdiction  of 
controversies  arising  between  applicants  for  the  purchase  of  State  lands, 
except  such  cases  where  the  jurisdiction  is  expressly  conferred  by 
statute.  Berry  v.  Cammet,  44  Cal.  348.  Under  the  twenty-fifth  sec- 
tion of  the  Act  of  1863,  for  the  sale  of  tide  lands,  when  a  contest  is 
referred  to  the  Courts  for  settlement,  it  is  to  be  determined  upon  the 
principles  of  law  and  equity  involved.  BLinckley  v.  Fowler,  43  Cal.  59. 
The  Surveyor  General  is  to  determine  only  those  contests  about  the 
purchase  of  lands  in  which  the  survey,  "  or  purely  a  question  of  fact," 
is  involved.  Id.  A  question  of  law  is  to  be  referred  to  the  ConrtB. 
Id. 

3502-  Under  the  Act  of  1852,  school  lands  warrants  can  only  be 
located  on  lands  belonging  to  the  United  States  or  to  the  State,  subject 
to  such  location.  Farish  v.  Coon,  40  Cal.  33.  The  location  of  school 
land  warrants  on  tide  lands  belonging  to  the  State  cannot  be  approved. 
Id.  The  location  of  school  land  warrants  issued  under  the  Act  of  May 
3d,  1852,  upon  unsurveyed  lands  of  the  United  States,  is  void,  and  con- 
fers no  right  whatever  upon  the  locator.  Hastings  v.  Devlin,  40  Cal. 
358.  The  location  of  school  land  warrants,  issued  by  this  State,  prior 
to  the  survey  of  the  land  on  which  they  are  located  by  the  United 
States,  is  void.     Collins  v.  Bartlett,  44  Cal.  371. 


Settlers  up- 
on rejected 
grants  pre- 
ferred pur- 
cIuseTS. 


Applica- 
tion, when 
to  be  made. 


An  Act  to  protect  bona  fide  Settlers  upon  Public  Lands.    [Approved  March 

23,  1874.] 
(Enacting  Clause.) 

Section  1.  Bona  fide  settleis  upon  any  sixteenth  or  thirty-sixth  see* 
tiou,  which  at  the  time  of  such  settlement  was  embraced  within  any 
survey  made  under  claim  or  color  of  any  Spanish  or  Mexican  grant,  bo* 
which  has  since  been  or  hereafter  may  be  restored  to  the  public  domain 
by  the  proper  officers  of  the  Government  of  the  United  States,  shall  be 
preferred  purchasers  for  the  lands  so  settled  upon  by  them  to  the  lines 
of  their  actual  possession,  and  in  accordance  with  the  general  system  of 
Govemmiint  surveys,  and  not  exceeding  three  hundred  and  twenty 
acres;  and  all  applications  made  by  such  settlers  to  purchase  said  lands 
from  the  State,  within  one  year  from  the  date  of  such  restoration,  are 
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hereby  declared  to  entitle  said  settlers  to  become  preferred  purchasers 
for  the  lands  so  held  as  aforesaid,  in  the  same  manner  and  to  the  same 
extent  as  if  made  within  the  sixty  days,  as  now  provided  for  by  law; 
and  said  tdxty  days*  preferment  is  hereby  exten4ed  to,  and  declared  to 
be,  one  year  from  the  date  of  such  restoration;  and  all  such  applica- 
tions made  within  one  year  from  the  date  of  said  restoration  shall  be 
held  and  deemed  as  valid  and  binding  as  if  made  within  sixty  days  from 
the  date  of  such  settlement. 

Sbc  .  2.    This  act  shall  take  effect  and  be  in  force  from  the  time  of  its 
becoming  a  law. 

3503.    In  all  cases  where  any  person  has  purchased  RUitit  of 
any  part  of  a  sixteenth  or  thirty-sixth  section  from  the    tion  on 

__'^,  i-iiT  #  1  1  1  school  land 

United  States,  or  shall  hereafter  make  such  purchase,  sections. 
or  shall  be  an  actual  settler  on  any  sixteenth  or  thirty- 
sixth  section,  and  entitled  to  a  pre-emption  thereto 
under  the  laws  of  the  United  States,  for  which  lands 
this  State  has  received  indemnity,  or  will  or  would  be 
entitled  to  indemnity  under  the  laws  of  the  United 
States,  the  right  of  the  State  to  such  sixteenth  and 
thirty-sixth  sections,  or  parts  thereof,  are  relinquished 
to  the  United  States  for  the  use  of  such  purchasers  and 
their  assignees,  and  of  such  prefemptors.  When  any 
person  who  is  in  good  faith  a  settler  upon  any  such 
lands,  fails  to  acquire  a  title  thereto  from  the  United 
States,  he  may,  within  six  months  after  such  failure, 
apply  to  the  State  to  purchase  the  same,  and  his  appli- 
cation shall  have  preference  over  all  other  applications 
for  the  purchase  of  such  lands. 

3^13*  An  applicant,  under  the  Act  of  1868,  who  has  obtained  a 
certificate  of  location  from  the  Sarveyor  General,  but  has  failed  |k)  pay 
the  installment  of  twenty  per  cent,  within  fifty  days  from  the  date  of 
the  certificate,  will  be  considered  as  having  abandoned  his  exclusive 
r^t  to  purchase,  and  the  Surveyor  General  m^y  issue  a  new  certificate 
to  another  applicant  for  the  purchase  of  the  same  lands.  Eokart  v. 
Campbell,  39  Gal.  256. 

3514.     Whenever  the  Begister  receives  from  a  County  Register  to 
Treasurer  a  statement  showing  that  an   applicant  for  aScItSof 
State  lands  has  made  the  first  payment,  he  must  issue  p^*^^"®- 
to  the  person  entitled  thereto  a  certificate  of  purchase, 
showing  the  class  of  land  purchased,  the  number  of 
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acres,  the  price  per  acre,  the  date  of  payment,  the  date 
from  which  interest  is  to  be  computed,  the  amount  paid 
and  the  amount  remaining  unpaid,  which  certificate  is 
•prima  Jade  evidence  of  title. 

3518.     If  the  owner  of  a  certificate  of  purchase  claims 
that  it  has  been  lost,  destroyed,  or  is  beyond  his  con- 
trol, the  register  must  take  testimony  concerning  the 
loss,  destruction,  or  reason  why  the  same  is  beyond  his 
control.    But  the  party  must,  before  the  hearing,  make 
affidavit  that  he  has  not  sold  the  said  qertificate  of  pur- 
chase, or  the  land  described  therein;  and  must  publish 
a  notice  in  some  newspaper  in  the  county  where  the 
land  is  situated;  or  if  there  is  no  newspaper  published 
in  the  county,  then  in  some  newspaper  of  general  circu- 
lation in  the  county,  for  at  least  four  weeks,  describing 
the  certificate  and  the  lands  for  w^hich  the  same  was 
issued,  stating  the  name  of  the  person  to  whom  the  same 
was  issued,  and  the  person  then  claiming  to  own  it,  to- 
gether with  the  time  and  place  of  the  hearing.     If  the 
register  is  satisfied  of  the  loss  or  destruction  of  the  cer- 
tificate, or  that  it  is  beyond  the  control  of  the  person  own- 
ing the  same,  he  must  issue  to  the  owner  thereof  a  dupli- 
cate, with  the  word  ''duplicate''  written  across  the  face 
thereof  in  red  ink.     Such  duplicate  shall  have  the  same 
force  and  effect  as  the  original.    If  there  is  a  contest  as 
to  the  issuing  of  a  duplicate  certificate,  the  Register 
may  hear  and  determine  the  same,  or  may  refer  it  to 
the  proper  Court,  as  provided  in  section  three  thousand 
four  hundred  and  fourteen. 
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An  Act  regulating  the  sale  of  Minei'cU  Lands  bdofiging  to  the  State.     [Ap- 
proved March  28,  1874.] 
(Enacting  Clause.) 

Skgtiun  1.  Any  person  desiring  to  pnrcba»e  from  this  State  any  por- 
tion of  any  sixteenth  or  thirty-sixth  section,  that  shall  have  been  desig- 
nated by  United  States  survey  as  of  a  mineral  character,  or  which  is  so 
in  fact,  shall  make  an  affidavit  before  some  officer  authorized  to  admin- 
ister oaths,  that  he  or  she  is  a  citizen  of  the  United  States,  or,  if  a  for- 
eigner, that  he  has  filed  his  intention  to  become  a  citizen  of  the  United 
States ;  that  he  or  she  is  of  lawful  age,  and  desires  to  purchase  said 
laud,  giving  a  description  thereof  by  legal  subdivisions;  that  he  or  she 
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has  not  entered  any  portion  of  such  mineral  lands  wbich,  tog^^ther  with 
that  applied  for  in  snch  affidavit,  will  exceed  forty  acres;  that  there  is 
no  occupation  of  said  land  averss  to  that  which  he  or  she  holds;  or,  if 
,  there  be  any  adverse  occupation  thereof,  then  he  or  she  must  state  the 
name  of  such  adverse  occupant,  together  with  the  fact  that  the  plat  of 
the  township  has  been  on  file  six  months  or  over,  and  that  such  adverse 
occupant  has  been  in  such  occupation  six  months  or  over. 

Sec.  2.  Any  person  that  shall  be  in  the  actual  possession  ot  any  of 
said  lands  described  in  section  one,  at  the  time  of  the  survey  thereof  by 
the  United  States,  or  at  the  time  of  the  passage  of  this  Act,  shall  be 
considered  a  preferred  purchaser  thereof ;  provided^  he  or  she  make  his 
or  her  application  for  the  purchase  of  the  same  within  six  months  after 
the  filing  of  the  plat  of  such  survey  in  the  United  States  Land  Office, 
or  within  tep  months  after  the  passage  of  this  Act. 

See.  3.  When  a  contest  shall  arise  as  to  the  mineral  character  of  the 
lands  applied  for,  or  from  any  other  cause,  the  Sui'veyor-General,  or  the 
Register  before  whom  the  contest  is  made,  must,  within  thirty  days 
after  the  adverse  application  in  filed,  unless  sooner  referred  at  the  re- 
quest of  either  claimant,  make  an  order  referring  such  contest  to  the 
District  Court  of  the  county  within  which  the  land  is  situated,  and  must 
enter  such  order  in  the  proper  book  of  said  office,  and  forward  a  copy 
thereof  to  the  clerk  of  the  Court  to  which  the  reference  is  made.  Upon 
the  filing  of  a  copy  of  such  order  with  the  clerk  of  the  Court,  either 
party  may  commence  an  action  in  said  Court  to  determine  the  conflict, 
and  the  Court  shall  have  full  and  complete  jurisdiction  to  hear  and  de- 
termine the  same.  Unless  an  action  shall  be  commenced  within  ninety 
days  after  the  copy  of  the  order  of  reference  shall  have  been  filed  with 
the  clerk  of  the  Court,  the  party  making  such  demand,  or  the  adverse 
claimant,  if  the  case  is  referred  without  demand,  shall  be  deemed  to 
have  waived  and  surrendered  his  or  her  right  to  purchase,  and  the  Sqr- 
vpyor-General  or  Register  shall  proceed  as  though  his  or  her  applica- 
tion had  not  been  made. 

Seo.  4.  All  lands  sold  under  the  provisions  of  this  Act  shall  be  sold 
for  the  sum  of  two  dollars  and  fifty  cents  per  acre,  in  United  States  gold 
Coin,  payable  to  the  Treasurer  of  the  county  in  which  the  lands  are  sit- 
uated, within  fifty  days  from  the  date  of  the  approval  by  the  Surveyor- 
General;  and  in  case  said  payment  is  not  made  within  said  fifty  days, 
the  land  described  in  the  location  shall  revert  to  the  State  without  suit, 
and  said  location  shall  be  and  become  null  and  void.  All  payments 
made  to  the  County  Treasurer  as  above  provided,  shall  be  paid  over 
and  accounted  for  as  other  moneys  received  for  State  lands  are  required 
to  be  paid  over  and  accounted  for. 

Sbc.  5.  The  Surveyor- General  and  Begister  shall,  in  the  matter  of 
approving  locations,  issuing  certificates  of  purchase  or  patents,  or  in 
other  proceedings  relating  to  the  sale  of  lands  of  a  mineral  character, 
which  proceedings  are  not  provided  for  in  this  Act,  proceed  in  the  same 
manner  as  is  now  provided  for  the  sale  of  sixteenth  and  thivty-sixth  sec- 
Uona  which  are  not  of  a  mineral  character. 
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Certain 
terms  and 
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3617.  Whenever  the  terms  mentioned  in  this  section 
are  employed  in  this  title,  they  are  employed  in  the 
sense  hereafter  affixed  to  them : 

First,  The  term  **real  estate"  includes: 

1.  The  ownership,  or  claim  to,  possession  of,  or 
right  to  possession  of  land,  and  trees,  vines,  growing 
crops,  and  plants  while  growing  and  rooted  in  the 
ground,  except  plants  and  trees  grown  in  nurseries  for 
propagation  and  sale; 

2.  All  mines,  minerals,  and  quarries,  in  and  under 
the  land,  and  all  rights  and  privileges  appertaining 
thereto; 

3.  Improvements. 

Second.  The  term  "  improvements"  includes  all  build- 
ings, structures,  fixtures,  fences,  and  improvements, 
erected  upon,  or  affixed  to,  the  land. 

Third.  The  term  *  *  personal  property"  includes  every- 
thing which  is  the  subject  of  ownership,  not  included 
within  the  meaning  of  the  term  "real  estate." 

Fourth.  The  term  "fuH  cash  value"  means  theamoont 
at  which  the  property  would  be  appraised,  if  taken  in 
payment  of  a  just  debt,  due  from  a  solvent  debtor. 
(Approved  March  30th,  1874.     EflFect  immediately.) 


3627*  Assessment  of  land  as  an  entirety.  People  v.  Shimmeris, 
42  Gal.  123.  Eight  to  be  assessed  in  severalty.  Id.  Blocks  of  land 
in  a  city  may  be  assessed  by  blocks,  when  they  are  assessed  to  the 
owner,  even  if  they  have  been  subdivided  into  lots.  People  v.  Culver- 
well,  44  Gal.  620;  People  v.  Morse,  43  Gal.  534.  In  assessing  land  for 
taxation,  the  Assessor  cannot  dednct  from  its  value  the  amount  due  on 
mortgages  by  which  it  is  encumbered,  and  call  the  remainder  itB 
assessed  value.  Lick  v.  Austin,  43  Gal.  590.  A  tax  on  the  property  of 
a  township  for  a  Township  Boad  Fund  must  be  assessed  by  an  assessor 
elected  by  the  electors  of  the  township.  People  y.  Sargent,  44  Cal. 
430.  A  County  Assessor  cannot  assess  the  property  of  a  township 
for  a  tax  levied  on  the  township  property,  to  raise  a  fund  for  township 
purposes.  Id.  The  lien  of  a  tax  extends  back  to  the  assessment,  and 
the  assessmeut  creates  a  lien,  which  is  not  extinguished  till  the  tax  is 
paid.  Reeve  v.  Kennedy,  43  Cal.  643.  The  assessment  of  taxes  and 
the  lien  which  it  creates,  are  matters  of  public  record,  of  which  all  pnr« 
chasers  are  bound  to  take  notice,  and  the  purchaser  of  land  is  bound 
at  his  peril  to  see  that  taxes  have  been  paid.     Id. 
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3680.     The  Board  of  Supervisors  must  furnish  the  J^XSlS" 
Assessor  with   ** blank  forms"  of  the  statements  pro-  oJ^t^™" 
vided  for  in  the  preceding  section,  affixing  thereto  an  "'*"'■•  ^' 
affidavit,  which  must  be  substantially  as  follows  : 

"  I, ,  do  swear  that  I  am  a  resident  of  the 

county  of  (naming  it);  that  the  above  list  contains  a 
full  and  correct  statement  of  all  property  subject  to 
taxation  which  I,  or  any  firm  of  which  I  am  a  member, 
or  any  corporation,  association,  or  company  of  which  I 
am  President,  Cashier,  Secretary,  or  managing  agent, 
own,  claim,  possess,  or  control,  and  which  is  not  already 
assessed  this  year,  and  that  I  have  not,  in  any  manner 
whatsoever,  transferred  or  disposed  of  any  property,  or 
placed  any  property  out  of  said  county  or  my  possession, 
for  the  purpose  of  avoiding  any  assessment  upon  the 
same,  or  of  making  this  statement."  (Approved  March 
24th,  1874.     Effect  immediately.) 

3632.     Every  Assessor  shall  have  power :  General 

1.  To  require  any  person  found  within  such  Asses-  J^^f"ra. 
sor's  respective  county  to  make  and  subscribe  an  af- 
fidavit, giving  his  name  and  place  of  residence ; 

2.  To  subpena  and  examine  any  person  in  relation 
to  any  statement  furnished  to  him,  or  which  discloses 
property  which  is  assessable  in  his  respective  county; 
and  he  may  exercise  this  power  in  any  county  where  the 
persons  whom  he  desires  to  examine  may  be  found,  but 
shall  have  no  power  to  require  such  person  to  appear 
before  him  in  any  other .  county  than  that  in  which  the 
subpena  is  served  upon  them.  Every  person  who  shall 
refuse  to  furnish  the  statement  hereinbefore  required 
in  this  chapter,  or  to  make  and  subscribe  such  affidavit 
respecting  his  name  and  place  of  residence,  or  to  ap- 
pear and  testify  when  requested  so  to  do  by  the  Asses- 
sor, as  above  pro^dded,  shall,  for  each  and  every  refusal, 
and  as  often  as  the  same  is  repeated,  forfeit  to  the 
people  of  the  State  the  sum  of  one  hundred  dollars,  in 
gold  coin  of  the  United  States,  to  be  recovered  by 
action  brought  in  their  name  by  the  respective  Assessor 
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in  any  Police  or  Justice's  Court.  In  case  such  affida- 
vit shall  show  the  residence  of  the  person  making  the 
same,  to  be  in  any  county  other  than  that  in  which  it 
is  taken,  or  the  statement  shall  disclose  property  in  any 
county  other  than  that  in  which  it  is  made,  the  Asses- 
sor shall  in  the  respective  case,  file  the  affidavit  or 
statement  in  his  office,  and  transmit  a  copy  of  the  same, 
certified  by  him,  to  the  Assessor  of  the  county  in  which 
such  residence  or  property  is  therein  shown  to  be. 
One  half  of  all  moneys^  recovered  by  any  Assessor  un- 
der the  provisions  of  this  section  must  by  him  be  paid 
into  the  treasury  of  his  county,  and  the  other  half  may 
be  retained  by  the  Assessor  for  his  own  use.  (Ap- 
proved March  24th,  1674.     Effect  immediately.) 
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3651.      The  form  of  the  ALSsessment  Book  must  be  ^ormof 
substantially  as  follows:  book. 
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In  the  city  and  county  of  San  Francisco  tLe  Form 
Book  shall  be  such  as  may  be  directed  by  the  State 
Board  of  Equalization.  (Approved  March  24th,  1874. 
Effect  immediately.) 

Although  under  the  Beveuue  Act  of  1861,  the  Assessor  need  not  place 
the  value  of  the  laud  and  the  improvements  thereon  in  separate  columns, 
where  both  are  assessed  to  the  same  person;  yet,  if  he  does  so,  the  as- 
sessment is  not  radically  defective,  and  does  not  show  that  the  improve- 
ments were  twice  assessed.    People  v.  Culverwell,  44  Cal.  620. 

3668.  Where  the  railroad  of  a  railroad  corporation 
lies  in  several  counties,  its  rolling  stock  must  be  appor- 
tioned between  them  so  that  a  portion  thereof  may  be 
assessed  in  each  county,  and  each  county's  portion  must 
bear  to  the  whole  rolling  stock  the  same  ratio  which 
the  number  of  miles  of  the  road  in  such  county  bears 
to  the  whole  number  of  miles  of  such  road  lying 
in  this  State.  The  land  occupied  and  claimed  as  the 
right  of  way,  with  the  track  and  all  the  substructures 
and  superstructures  which  suppoii;  the  same,  must  be 
assessed  as  a  whole,  and  as  real  estate,  without  sep- 
arating the  same  into  lands  and  improvements,  at  a  cer- 
tain sum  per  mile.  The  improvements,  other  than  the 
track  and  the  substructures  and  superstructures  which 
support  the  same,  whether  situated  upon  land  occupied 
and  claimed  as  the  right  of  way,  or  on  other  lands, 
must  be  separately  assessed.  Water  ditches  constructed 
for  mining,  manufacturing,  or  irrigation  purposes,  and 
wagon  or  turnpike  toll  roads,  with  all  improvements 
attached  to  such  properties,  must  be  listed  by  the  As- 
sessor as  real  estate,  and  as  a  whole,  without  separating 
the  land  and  the  improvements,  either  in  the  descrip- 
tion or  valuation  of  the  same.  (Approved  Blarch  30th, 
1874.) 

An  Act  to  regulate  the  assessment  of  Migratory  Herds  or  Bauds  of  Live 
Stockt  and  to  provide  for  an  EquiUibie  Listrit/ution  of  the  Taxes  de- 
rived Ihtrefrotu.    [Approved  March  16,  1874.] 
(Enacting  Clause.) 

Sk(TIcn  1.  Whenever  the  Assessor  ass<^sses  any  li%*e  stock,  be  must 
demand  of  the  person  who  gives  him  a  list  thereof,  a  statement,  uudt-r 
oath,  showing:  first,  whether  such  stock,  or  any  part  thereof,  will,  dor- 
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ing  tbe  year  for  which  such  assessment  is  being  made,  l)e  moved  to  an- 
other county  for  pasturage,  and  if  such  removal  is  to  be  made;  second, 
the  county  to  which  such  stock  will  be  taken:  and  third,  the  number, 
kind,  and  value  thereof;  provided,  that  should  such  person,  at  the  time 
of  assessment,  not  have  determined  to  remove  such  stock,  and  after- 
ward should  make  such  removal,  it  shall  be  lawful  for  him  to  make  the 
statement  to  the  Assessor  of  the  county  from  which  such  stock  was  re- 
moved, as  in  this  section  provided,  through  the  United  States  mail. 

Skc.  2.  The  Assessor  must  fully  note  on  his  assessment  roil,  imme- 
diately below  the  description  of  the  propeity  listed  to  such  person :  first, 
the  number  and  kind  of  stock  to  be  removed;  second,  the  name  of  the 
county  to  which  such  stock  is  to  be  removed;  and  third,  the  assessed 
value  of  such  stock;  and  within  ten  days  after  making  the  assessment 
he  must  transmit,  by  mail,  to  the  County  Treasurer  of  the  county  to 
which  such  stock  is  to  be  taken,  a  copy  of  the  statement  provided  for 
in  section  one  of  this  Act ;  and  the  Treasurer  must  enter  the  same  in  a 
book  to  be  kept  by  him  for  that  purpose,  which  book  shall  be  known 
as  tbe  assessment  roll  of  migratory  stock,  and  shall  be  open  for  inspec- 
tion. 

8kc.  3.  The  Collector  must  keep  a  separate  account  of  all  taxes  col- 
lected upon  the  property  mentioned  in  this  Act,  which  account  must 
include  the  names  of  the  persons,  description  of  the  property,  and  the 
counties  to  which  such  stock  has  been  driven,  and  at  the  time  of  his 
settlement,  file  such  account  with  the  Treasurer  of  his  county;  and  the 
Treasurer  must  enter  the  same  in  a  book  to  be  kept  by  him  for  that 
purpose. 

8ec.  4.  The  Treasurer  receiving  moneys  so  collected,  must  set  apait 
one  half  of  the  sum  collected  for  county  purposes,  for  the  use,  respect- 
ively, of  the  different  counties  to  which  the  stock  has  been  sent  for 
pasturage. 

Sec.  5.  On  the  first  Monday  in  February  of  each  year  the  Treasurer 
of  each  county  to  which  any  list  provided  for  in  section  one  has  been 
sent,  must  make  out  a  demand  against  the  county  from  which  the  list 
came,  for  one  half  of  the  tax  assessed  for  county  purposes,  against  the 
property  on  said  list,  and  must  transmit  the  same  to  the  County  Treas- 
urer of  the  county  from  which  the  list  came,  who  must  pay  over  to  the 
Treasurer  making  the  demand,  all  moneys  received  in  the  County 
Treasury,  to  the  use  of  the  county  from  which  the  demand  came,  and 
which  had  not  been  before  paid  over,  accompanied  with  a  duplicate  of 
the  statement  filed  by  the  Tax  Collector. 

Seo.  6.  The  demand  and  payment  provided  for  in  the  preceding  sec- 
tion may  be  made  through  any  regularly  organized  express  company. 

Seo.  7.  The  Treasurer  receiving  money  and  statement,  as  provided 
in  the  preceding  section,  must  pay  the  same  into  the  County  Treasury, 
and  must  mark  the  word  '*paid*'  on  the  assessment  roll,  opposite  the 
name  and  description  of  property  corresponding  with  the  name  and  de- 
scription of  property  included  in  such  statement. 
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Sec.  8.  The  Assrs-sor  mnst  mnkc*  exnininatioiiB  of  the  prop  rtylisted 
in  Baid  roll,  nnd  muKt  nscertn.n  wLetht-r  any  live  stock  not  on  such  roll 
has  been  sent  or  brought  iuto  his  county  for  pasturage;  and  if  be  finds 
any  such,  mnst  assess  it  at  its  full  caihh  value;  and  in  that  case  the  faei 
that  the  same  property  has  been  assessed  in  another  county  lor  the 
same  year,  and  that  the  taxes  have  been  paid  in  such  county,  shall  be 
no  defense  to  any  proceeding  to  recover  the  taxes  assessed  in  the  conn- 
ty  in  'which  such  stock  is  found,  nuless  it  be  proved  that  such  person 
has  complied  with  the  provisions  ( f  section  one  of  this  Act,  and  that 
the  Assessor  has  failed  to  make  return  thereof. 

Sec.  9.  Any  person  who  drives,  or  causis  to  be  driven,  any  live 
stock  to  another  county  for  pabtumge,  and  tails  to  make  the  statement 
provided  for  iu  section  one,  or  who  willfully  fails  to  include  in  snch 
statement  the  full  number  or  value  of  stock  so  sent  or  driven,  shall  be 
liable  to  a  penalty  of  five  hundred  dollars,  to  be  recovered  in  the  Dis- 
trict Court  of  the  county  to  which  said  stock  is  sent  or  driven;  and  such 
suit  must  be  instituted  by  the  District  Attorney  of  said  county  in  the 
name  of  the  people  of  the  State  of  California,  upon  the  information  of 
any  responsible  person;  and  one  half  of  the  penalty  recovered  must  be 
paid  to  the  person  on  whose  information  the  suit  was  instituted. 

Seo.  10.  Any  officer  who  shall  fail,  neglect,  or  refuse  to  perform  the 
duties  required  of  him  by  this  Act,  shall  be  guilty  of  a  misdemeanor, 
and,  npon  conviction,  shall  be  fined  a  sum  of  not  less  than  fifty  nor 
more  than  five  hundred  dollars. 

Seo.  11.  The  State  Board  of  Equalization  must,  immediately  after 
the  passage  of  this  Act,  have  it  printed,  and  tninsmit  twenty  copies 
thereof  to  each  Assessor  in  the  State. 

Sec.  12.    This  Act  shall  ttike  effect  from  and  after  its  passage. 

As  Act  in  relation  to  Taxation  of  Solvent  Debts  other  tJian  those  aecured  by 

mortgagt  or  other  luns.    [Approved  March  28,  lb74.] 
(Enacting  Clause.) 

Section  1.  Solvent  debts  other  than  those  secured  by  mortgage  or 
other  lien,  upon  real  or  personal  property,  shall  be  subject  to  assesp. 
ment  for  taxation  only  upon  the  excess  iu  the  cash  value  thereof,  over 
and  above  the  indebtedness  of  the  owner,  not  secured  by  mortgage  or 
lieu  upon  real  or  personal  prt)perty. 

Sec.  2.  This  Act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

3073.  In  order  to  give  the  Board  of  Equalization  jurisdiction  to 
increase  the  valuation  of  property  beyond  the  amount  at  which  it  has 
been  assessed,  the  filing  of  a  complaint  is  necessary.  People  v.  Gold- 
tree,  44  Cal.  323.  The  complaint  cannot  be  waived  by  appearance.  Id. 
The  Board,  in  passing  on  the  question  whether  an  assessment  is  too 
high  or  too  low,  acts  in  a  judicial  capacity,  and  its  decision  is  an  adju- 
dication. Id.  The  Board  of  Supervisors,  sitting  as  a  Board  of  Equal- 
ization, has  no  power  to  cancel  an  assessment  for  taxes,  placed  by  the 
Assessor  on  the  Assessment  Roll.  People  v.  Board  of  Supervisors,  44 
Cal.  613.    A  tax  levied  on  the  property  of  a  given  distiict,  to  pay  for  a 
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local  improvement  which  ia  assessed  upon  the  parcels  of  property  in 
the(lii>trict,  in  proportion  to  the  benefits  each  parcel  derives  from  the 
work,  ia  nnconBtitutional.  People  v.  Whyler,  41  Cal.  351.  A  charge 
imposed  on  uU  the  property  of  a  district,  to  be  used  in  constructing 
levees  to  prottrct  the  district  from  overflow,  is  a  tax,  and  not  an  assess- 
ment.   Id. 

3680.     In  all  cases  where  the  Board  either  adds  to,  SlSr™evi- 
or  decreases,  or  alters  the  valuation  of  property  made  b^}ore****° 
by  the  Assessor,  the  Clerk  of  the  Board  must  note  down  ^"* 
and  preserve,  substantially,  the  evidence  upon  which 
such  addition,  decrease,  or  alteration  was  based.     (Ap- 
proved March  30th,  1874.) 

3693.  Where  the  property  is  found  to  be  assessed  J^esr""" 
above  or  below  its  full  cash  value,  the  Board  must  add  «"«"*«•  **<»^- 
to  or  deduct  from  the  valuation  of  : 

First — The  real  estate; 

Second — Improvements  upon  such  real  estate; 

Third — The  personal  property,  except  money  and 
solvent  debts:  such  per  centum,  respectively,  as  is 
sufficient  to  raise  or  reduce  it  to  the  full  cash  value.  In 
raising  or  reducing  the  valuation  of  personal  property, 
the  Board  may  confine  such  raising  or  reduction  to  one 
or  more  kinds  of  personal  property,  not  exceeding  six 
in  number.  (Approved  March  24th,  1874.  Effect  im- 
mediately.) 

A  State  Revenue  Law  is  not  unconstitutional  because  there  is  a  want 
of  uuiforniit}*  between  ttie  particular  laws  prevailing  in  the  several 
counties,  with  regard  to  the  enforcement  of  the  payment  of  delinquent 
taxes.     People  v.  C.  P.  R.  R.  Co.,  43  Cal.  399. 

3698.     At  the  same  time  the  Board  must  determine.   Board  to 
and    transmit   to   the  Board   of    Supervisors  of  each  supervirors 
county,  the  rate  of  the  State  tax  to  be  levied  and  col-  of  tax  to  be 
lected,  w^hich,  after  allowing  twelve  per  cent,  for  delin- 
quencies in,  and  costs  of  collection  of  taxes,  must  bo 
sufficient  to  raise  the  specific  amount  of  revenue  directed 
to  be  raised  by  the  Legislature  for  State  purposes. 
(Approved  March  24th,  1874.     Effect  immediately.) 


levied. 
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notS?  *^  3698.     At  the  same  time  the  Board  must  determine 

of  SSJI^^t"  ^^^  transmit  to  the  Board  of  Supervisors  of  each  conn- 
li^d.**"^  ty  the  rate  of  State  Tax  to  be  levied  and  collected, 
which,  after  allowing  eighteen  per  cent  for  delinquen- 
cies in,  and  cost  of  collection  of  taxes,  must  be  suffi- 
cient to  raise  the  specific  amount  of  revenue  directed 
to  be  raised  by  the  Legislature  for  State  purposes. 
(Approved  March  30th,  1874.     Effect  immediately.) 

Amounts  re.  3713.  The  State  Board  of  Equalization  must,  for 
eeverai  °'  State  purposos.  for  the  twenty-sixth  and  twenty-seventh 
fiscal  years,  fix  such  an  ad  valorem  rate  of  taxation  upon 
each  one  hundred  dollars  of  taxable  property  of  this 
State  as  will  raise  for  the  twenty-sixth  fiscal  year  — 
One:  For  General  Fund,  $1,788,000.00.  Two:  For  the 
School  Fund,  $1,110,000.00.  Three:  For  the  Interest 
and  Sinking  Fund,  $336,000.00;  and  for  the  twenty- 
seventh  fiscal  year  —  One :  For  the  General  Fund, 
$1,600,000.00.  Two:  For  the  School  Fund,  $1,130,- 
000.00.  Three:  For  the  Interest  and  Sinking  Fund, 
$336,000.00.  (Approved  March  30th,  1874.  Effect 
immediately.) 

Taxes  levied   under  Act,  subsequently  repealed.     Citj'  of  Oakland 
V.  W^hipple,  44  Cal.  303. 


funds. 


Tax  on  per-       3717.     Everv  tax  due  upon  personal  property  is  a  Hen 

Bonal  prop-  ''  *  '^  r       r         j 

nn*v;*u!*^°  upon  the  real  property  of  the  owner  thereof,  from  and 
after  the  time  the  same  becomes  delinquent.  (Approved 
March  30th,  1874.) 


on  realty. 


Tax  for  3719.     The  State  Board  of  Equalization   must  levy 

po«ea.  "  annually  at  the  time  other  State  taxes  are  levied  a  tax 
of  such  number  of  cents  on  each  one  hundred  dollars 
value  of  taxable  property  in  the  State  as  will  produce  s 
net  sum  equal  to  the  amount  reported  to  them  by  the 
Controller  as  being  necessary  to  be  raised  by  an  ad 
valorem  tax  for  school  purposes;  and  the  assessment 
and  collection  of  said  tax  shall  be  performed  in  the 
same  manner  and  at  the  same  time  as  other  State  taxes 
are  assessed  and  collected.  (Approved  March  30th, 
1874.  Eflfect  immediately. 
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3728.  The  Auditor,  in  making  a  dnplicate  of  the  assessment  book 
for  the  Tax  Collector,  must  observe  and  follow  such  alterations  as  have 
been  made  by  the  Board  of  Supervisors,  in  the  exercise  of  thtir  powers 
in  equalizing  the  assessed  value  of  property,  but  he  must  disregard  an 
order  of  the  Board  canceling  an  assessment,  or  any  order  of  the  Board 
by  which  it  assumes  an  authority  not  conferred  on  it  by  law.  People 
T.  Ashbury,  44  CaL  617. 

3730.     As  soon  as  the  Auditor  receives  from  the  State  Auditor  to 

follow  di- 

Board  of  Equalization  a  statement  of  the  per  centum,   J^^^^J^g^'^J^JJ!^ 
if  any,  to  be  added  to  or  deducted  from  the  valuation  ^][^^^,j"^JJ' 
of  the  property  of  his  county,  he  must  add  to  or  deduct  equalizing 
from  each  assessment  the  required  per  centum  on  ihe  JJ^p'^p- 
valuation  thereof,  as  the  same  has  been  equalized  bj 
the  Board  of  Supervisors,  and  must  enter  the  same  in 
a  column  provided  with  a  proper  heading,  in  the  assess- 
ment book,  counting  any  fractional  sum,  when  more 
than  fifty  cents,  as  one  dollar,  and  omitting  it  when  less 
than  fifty  cents,  so  that  the  value  of  any  separate  assess- 
ment shall  contain  no  fraction  of  a  dollar;  but  he  shall, 
in  all  cases,  disregard  any  action  of  the  Board  of  Su- 
pervisors which  is  prohibited  by  section  three  thousand 
six  hundred  and  thirty-three  of  this  Code.     (Approved 
March  24th,  1874.     Eflfect  immediately.) 

3732.     On  or  before  the  fourth  Monday  of  October  Delivery  of 
he  must   deliver   a   copy  of  the  corrected  assessment  retedaH- 
book,  to   be  styled  **  Duplicate  Assessment  Book,"  to  ixK.ktocoi. 
the  Tax  Collector,  with  an  affidavit  attached    thereto, 
and  by  him  subscribed,  as  follows : 

**I, ,  Auditor   of    the   County  of  ,  do 

swear  that  I  received  the  assessment  book  of  the  taxa- 
ble property  of  the  county  from  the  Clerk  of  the  Board 
of  Supervisors,  with  his  affidavit  thereto  affixed,  and 
that  I  have  corrected  it,  and  made  it  conform  to  the 
requirements  of  the  State  Board  of  Equalization;  that 
I  have  reck<med  the  respective  sums  due  as  taxes;  and 
have  added  up  the  columns  of  valuations,  taxes,  and 
acreage  as  required  by  law;  and  that  the  copy  to  which 
this  affidavit  is  affixed  is  a  full,  true,  and  correct  copy 
thereof,  made  in  the  manner  prescribed  by  law.''  (Ap- 
proved March  24th,  1874.     Effect  immediately.) 
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[Added  sections,  approved  March  24th,  1874.] 

fln^e^or^'  3737.  If  the  County  Auditor  fails  or  neglects  to  per- 
cSSty°Au-  foriJa  the  duties  prescribed  by  sections  three  thousaod 
^**'''  seven  hundred   and  twenty-eight  and   three  thousand 

seven  hundred  and  twenty-nine  of  the  Political  Code, 
he  shall  forfeit  to  the  State  five  hundred  dollars,  to  be 
recovered  by  action  in  the  name  of  the  State  Board  of 
Equalization.  (Approved  March  24th,  1874.  Effect 
immediately.) 

Duplicate         37C8.     The  Board  of  Supervisors  of  any  county  may, 

asKesHment      ...  .  .  j         j  ' 

brdi?  ens-  ^^  their  discretion,  dispense  with  the  making  or  use  of 
edwith.  any  Duplicate  Assessment  Book  mentioned  in  any  part 
of  this  Code;  and  in  all  cases  where  said  Duplicate 
Assessment  Book  is  referred  to,  it  shall  be  lawful  to 
use  and  consider  the  original  Assessment  Book  in  all 
the  requirements  of  every  part  of  this  Code  refemng  to 
the  same,  and  all  affidavits,  or  other  statements  in  refer- 
ence to  said  Duplicate  Assessment  Book,  shall  be  sub- 
stantially worded  to  conform  to  the  use  of  the  original 
Assessment  Book.  (Approxed  March  24th,  1874.  Ef- 
fect immediately.) 

377 1  •  Whether,  under  aji  asBessmcDt  to  several  persons  of  a  tract 
of  land  in  solido,  and  as  an  entirety,  an  undivided  interest  can  in  any 
case  be  sold  for  a  delinquent  tax.  Query  ?  People  v.  Shewmins,  4i 
Cal.  123. 


Owner  of  3773.     The  owner  or  person  in  possession  of  any  real 

property  ■*•  *•  "^      . 

umy  desig.    estato  oflfcred  for  sale  for  tax05  due  thereon,  may  desig- 

uate  what  *'  , 

porUoiiHto    nate,  in  writing,  to  the  Tax  Collector,  prior  to  the  sale, 

to  be  Bold  *-*  ^  *■  ^ 

flrbt.  etc.  what  portion  of  the  property  he  wishes  sold,  if  less  tlian 
the  Avhole ;  but  if  the  owner  or  the  possessor  does  not, 
then  the  Collector  may  designate  it,  and  the  person  vho 
will  take  the  least  quantity  of  the  land,  or  in  case  an 
undivided  interest  is  assessed,  then  the  smallest  por- 
tion of  the  interest,  and  pay  the  taxes  and  costs  due, 
including  fifty  cents  to  the  Collector  for  the  duplicate 
certificate  of  sale,  is  the  purchaser.  But  in  case  there 
is  no  purchaser  in  good  faith  for  the  same,  as  provided 
in  this  chapter,  on  the  first  day  that  the  property  is  of- 
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fered  for  sale,  then  when  the  propei-ty  is  offered  there- 
after for  sale,  and  there  is  no  purchaser  in  good  faith  of 
the  same,  the  whole  amount  of  the  property  assessed 
shall  be  struck  off  to  the  people  of  the  State  as  the  pur- 
chaser, and  the  duplicate  certificate  delivered  to  the 
County  Treasurer  and  filed  by  him  in  his  oflSce.  JSTo 
charge  shall  be  made  for  the  duplicate  certificate  when 
the  State  is  a  purchaser ;  and  in  such  case  the  Tax  Col- 
lector shall  make  an  entry,  "Sold  to  the  State,"  on  the 
Duplicate  Assessment  Book  opposite  the  tax,  and  he 
shall  be  credited  with  the  amount  thereof  in  his  settle- 
ment, made  pursuant  to  sections  three  thousand  seven 
hundred  and  ninety-seven,  three  thousand  seven  hun- 
dred and  ninety-eight,  and  three  thousand  seven  hun- 
dred and  ninety-nine  of  this  Code.  (Approved  March 
24th,  1874.    Effect  immediately.) 

3780.  A  redemption  of  the  property  sold   may  be  Redemp- 
made  by  the  owner,  or  any  party  in  interest,  within  for.' 
six  months  from  the  date  of  purchase.  (Approved  March 

24th,  1874.     Effect  immediately.) 

3781.  Redemption  must  be  made  in  gold  or  silver  coin. 
coin,  and  when  made  to  the  County  Treasurer,  he  must 
credit  the  amount  paid  to  the  person  named  in  the  Col- 
lector's certificate,  and  pay  it  on  demand  to  the  person  / 
or  his  assignees.     (Approved  March  24th,  1874.     Effect 
immediately.) 

3785.  If  the  property  is  not  redeemed  within  six  Deed  to  be 
months  from  the  sale,  the  Collector,  or  his  successor  in  faluS-e  to 
office,  must  make  to  the  purchaser  or  his  assignee,  a 
deed  of  the  property,  reciting  in  the  deed  substantially 
the  matters  contained  in  the  certificate,  and  that  no 
person  redeemed  the  property  during  the  time  allowed 
by  law  for  its  redemption;  provided,  that  in  counties 
where  no  fee  in  making  said  deed  is  provided  by  law, 
the  Collector  shall  be  entitled  to  receive  from  the  pur- 
chaser three  dollars  for  making  such  deed.  (Approved 
March  24th,  1874.     Effect  immediately.) 
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Deed  con- 
veys abso- 
lute tlUe. 


Assessment 
book,  dupli- 
cate assess- 
ment book, 
delinquent 
list,  etc. 


Prima  facie 
evidence. 


Validity  of 
sale. 


Protest. 


Duty  of  tax 
collector  on 
receiving 
protest. 


3788.  The  (Jeed  conveys  to  the  grantee  the  absolute 
title  to  the  lands  described  therein,  free  of  all  incum- 
brances, except  when  the  land  is  owned  by  the  United 
States  or  this  State,  in  which  case  it  is  pi'ima  facie 
evidence  of  the  right  of  cession. 

3789.  The  Assessment  Book,  Duplicate  Assessment 
Book,  or  Delinquent  List,  or  a  copy  thereof  certified  by 
the  County  Auditor,  showing  unpaid  taxes  against  any 
person  or  property,  is  prima  facie  evidence  of  the  as- 
sessment, the  property  assessed,  the  delinquency,  the 
amount  of  taxes  due  and  unpaid,  and  that  all  the  forms 
of  law  in  relation  to  the  assessment  and  levy  of  snch 
taxes  have  been  complied  with.  (Approved  March  24th, 
1874.     Effect  immediately.) 

[Added  sections  approved  March  24th,  1874.] 

8811.  Whenever  property  is  advertised  for  sale  for 
the  non-payment  of  delinquent  taxes,  and  the  assess- 
ment is  valid  in  part  and  void  for  the  excess,  the  sale 
shall  not  for  that  cause  be  deemed  invalid,  nor  any  grant 
subsequently  made  thereunder  be  held  to  be  insufficient 
to  pass  a  title  to  the  grantee,  unless  the  owner  of  the 
property,  or  his  agent,  shall,  not  less  than  six  days  be- 
fore the  time  at  which  the  property  is  advertised  to  be 
sold,  deliver  to  the  Tax  Collector  a  protest,  in  writing, 
signed  by  the  respective  owner  or  agent,  specifying  the 
portion  of  the  tax  which  he  claims  to  be  invalid,  and 
the  grounds  upon  which  such  claim  is  based.  (Ap- 
proved March  24th,  1874.     Effect  immediately.) 

3812.  In  case  any  owner  of  property,  advertised  to 
be  sold  for  delinquent  taxes,  shall,  at  least  six  days  be- 
fore the  time  advertised  for  the  sale  to  take  place,  de- 
liver to  the  Tax  Collector  his  protest  in  writing  against 
such  sale,  signed  by  himself  or  his  agent,  claiming  that 
the  assessment  is  void  in  whole  or  in  part — and  if  in 
part  only,  for  what  portion,  and  in  either  case  specify- 
ing the  grounds  upon  which  such  claim  is  founded — ^it 
shall  be  the  duty  of  the  Tax  Collector,  either: 
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First — To  sell  the  property  assessed  for  the  whole 
amount  appearing  upon  the  Duplicate  Assessment 
Book;  or, 

Second — Withdraw  the  property  from  sale,  and  report 
the  case  to  the  State  Board  of  Equalization  for  its  direc- 
tion in  the  premises ;  and  in  such  case  the  Board  of 
Equalization  may  either  direct  the  foreclosure  of  the 
lien  of  such  tax  by  action,  which  proceeding  is  hereby 
authorized  to  be  had,  or  direct  the  Collector  to  proceed 
with  the  sale.  (Approved  March  24:th,  1874.  Effect 
immediately.) 

8813.  In  case  property  assessed  for  taxes  is  pur-  AmeflBment 
chased  by  the  State,  pursuant  to  the  provisions  of  sec-  property  ° 
tion  three  thousand  seven  hundred  and  seventy-three  of  oy  state, 
this  Code,  it  shall  be  assessed  the  next  year  for  taxes  in 

the  same  manner  as  if  it  had  not  been  so  purchased. 
But  it  shall  not  be  exposed  for  sale;  and  the  sale  there- 
of, under  such  assessment,  shall  be  adjourned  until  the 
time  of  redemption,  under  the  previous  sale,  shall  have 
expired.  (Approved  March  24th,  1874.  Effect  im- 
mediately.) 

8814.  In  case  an  assessment  is  made  under  the  pro-  no  Mie  nn- 
visions  of  section  three  thousand  eight  hundred  and  idb/bS»M 
thirteen  of  this  Code,  and  the  lands  are  not  redeemed  atiS!"^**' 
from  a  previous  sale  had  under  section  three  thousand 

seven  hundred  and  seventy-three,  as  provided  by  law, 
no  sale  shall  be  had  under  the  assessment  authorized  by 
said  section  three  thousand  eight  hundred  and  thirteen, 
unless  directed  by  the  State  Board  of  Equalization. 
(Approved  March  24th,  1874.     Effect  immediately.) 


3815.     In  case  property  is  sold  to  the  State  as  pur-  ff^^^Hj 
chaser,  pursuant  to  section  three  thousand  seven  hun-  ^t^ 
dred  and  seventy-three  of  this  Code,  and  is  subsequently 
assessed  pursuant  to  section  three  thousand  eight  hun- 
dred and  sixteen  of  this  Code,  no  person  shall  be  per- 
mitted to  redeem  from  such  sale,  except  upon  payment 
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also  of  the  amount  of  such  subsequent  assessment,  cost, 
fees  and  interest.  (Approved  March  24th,  1874.  Ef- 
fect immediately.) 

Moneys  re-  3816.  Whenever  property  sold  to  the  State,  pursu- 
disteibuted!  ant  to  the  provisions  of  this  chapter,  shall  be  redeemed, 
as  herein  provided,  the  moneys  received  on  account  of 
such  redemption  shall  be  distributed  between  the  State 
Treasurer  and  the  County  Treasurer,  and  to  the  respec- 
tive funds,  in  the  same  manner  as  if  the  same  had  been 
paid  in  the  first  instance  to  the  Tax  Collector.  The 
County  Treasurer  shall  keep  an  account  of  such  taxes 
so  represented  by  such  sales,  and  shall,  on  the  first 
Monday  of  March  in  each  year,  make  a  detailed  report 
of  each  account,  year  for  year,  to  the  State  Treasurer. 
Whenever  the  State  shall  receive  from  the  Tax  Collector 
any  grant  of  property  so  sold  for  taxes,  the  same  shall 
be  recorded,  at  the  request  of  the  County  Treasurer, 
free  of  charge  by  the  County  Recorder,  and  shall  be 
immediately  reported  by  the  County  Treasurer  to  the 
Board  of  Equalization.  (Approved  March  24th,  1874. 
Effect  immediately.) 


When  taxes 
on  pernonal 
property 
mnet  be  col- 
lected by 
assessor. 


Amounts  to 
collected, 
how  deter- 
ujinui. 


Compensa- 
tion of  as- 
sessor for 
coUecttng. 


3820.  The  Assessor  must  collect  the  taxes  on  all 
personal  property  when,  in  his  opinion,  said  taxes  are 
not  a  lien  upon  real  property  sufficient  to  secure  the 
payment  of  the  taxes;  provided,  that  in  the  city  and 
county  of  San  Francisco  the  Tax  Collector  shall  collect 
such  taxes  at  any  time  after  the  assessment.  (Approved 
March  24th,  1874.     Effect  immediately.) 

3823.  The  Assessor  and  Collector  are  governed,  as 
to  the  amount  of  taxes  to  be  by  him  collected  on  per- 
sonal property,  by  the  State  and  County  rate  of  the 
previous  year.  (Approved  March  24th,  1874.  Effect 
immediately.) 

8829.    For  services  rendered  in  the  collection  of 
taxes,  the  Assessor  shall  receive  one  per  cent  on  the 
amount  by  him  collected;  provided,  that  all  fees  or  com- 
missions collected  under  this  or  any  other  Act  by  the 
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salaried  officers  in  and  for  the  city  and  county  of  San 
Francisco,  shall  be  by  said  officers  paid  into  the  County 
Treasury  for  the  use  of  said  city  and  county.  (Approved 
March  24th,  1874.     Effect  immediately.) 

3838.  Every  male  inhabitant  of  this  Slate,  over  persons  ii»- 
twenty-one  and  under  sixty  years  of  age,  must  annually  ux. 
pay  a  poll  tax  of  two  dollars;  provided,  the  same  be 
paid  between  the  first  Monday  in  March  and  the  first 
Monday  in  July;  but  if  not  paid  prior  to  the  first  Mon- 
day in  July,  then  it  shall  be  three  dollars.  (Approved 
March  30th,  1874.     Effect  immediately.) 

3840.  Poll  tax  must  be  collected  by  the  Assessors  pou  tax  to 
between  the  first  Monday  in  March  and  the   second  d^^iiea. 
Monday  in  January  of  the  ensuing  year.     (Approved 
March  30th,  1874.     Effect  immediately.) 

3841.  The  County  Treasurer  must,  before  the  first  connty 
Monday  of  March  and  the  first  Monday  in  July  of  each  to  have 
year,  cause  to  be  printed,  respectively,  of  two  and  three  ux  receipts 
dollars  blank  poll  tax  receipts,  a  sufficient  number  for  ^ 

the  use  of  the  Assessor.  (Approved  March  30tli,  1874. 
Effect  immediately .) 

3843.     The  Treasurer  must,  before  the  first  Monday  Treasurers, 
in  March  of  each  year:  utionuT" 

Hrsl — Number  and  sign  the  two-dollar  blanks,  and  wanksana 
before  the  first  Monday  in  July,  number  and  sign  the  ^^^  ^** 
three-dollar  blanks. 

Second — At  the  time  of  signing,  make  an  entry  of  the 
whole  number  thereof,  and  of  the  first  and  last  number 
placed  thereon,  in  a  book  by  him  kept  for  that  pur- 
pose. 

Third — Deliver  all  such  blanks  to  the  Auditor,  and 
charge  him  therewith.  (Approved  March  30th,  1874. 
Eflfect  immediately.) 
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BliinkH  to  be 
delivered  to 
aesesiior. 


Poll  tax 
may  be  col- 
lected by 
seizure,  &c. 
of  personal 
property. 


3845.  He  must,  at  any  time  after  the  first  Monday 
in  March  and  the  first  Monday  in  July,  upon  demand, 
deliver  to  the  Assessor,  in  their  order,  the  two  and 
three  dollar  blanks,  and  charge  him  therewith.  (Ap- 
proved March  30th,  1874.     Effect  immediately.) 

3846.  The  Assessor  must  demand  payment  of  poll 
tax  of  ever}"  person  liable  therefor,  and  on  the  neglect 
or  refusal  of  such  person  to  pay  the  same,  he  must;  col- 
lect by  seizure  and  sale  of  any  personal  property  owned 
by  such  person.  (Approved  March  30th,  1874.  Effect 
immediately.) 


Seizure  and 
sale,  how 
conducted. 


3847.  The  sale  may  be  made  after  three  hours'  ve^ 
bal  notice  of  time  and  place,  and  the  provisions  of  sec- 
tions thirty -seven  hundred  and  ninety-one,  thirty-seven 
hundred  and  ninety-three,  thirty-seven  hundred  and 
ninety-four,  thirty-seven  hundred  and  ninety-five,  and 
thirty-seven  hundred  and  ninety-six,  apply  to  such  seiz- 
ure and  sale.  (Approved  March  30th,  1874.  Effect 
immediately.) 


AfMesAor?, 
return  of 
receipts  to 
Auditor  and 
yearly  set- 
tleiiient. 


8854.  On  the  first  Monday  in  July  the  Assessor  most 
return  to  the  Auditor  all  two-dollar  blank  poll-tax  re- 
ceipts received  by  him  and  not  used,  and  pay  to  the 
Treasurer  the  total  amount  collected  and  not  before  paid 
in,  less  the  amount  of  his  fees,  and  the  Auditor  must 
deliver  to  him  the  three-dollar  receipts;  and  on  the  sec- 
ond Monday  in  January  of  each  year  he  mast  return  to 
the  Auditor  all  the  three-dollar  poll-tax  receipts  received 
by  him  and  not  used,  and  must  make  final  settlement 
with  the  Auditor  and  Treasurer  therefor.  (Approved 
March  30th,  1874.     Effect  immediately.) 


Awicmors  to 
keep  roll  of 
peiKoiiB  lia. 
ble  for  poll 
tax 


3857.  The  Assessor  must  keep  a  roll  of  the  names 
and  local  residence  or  place  of  business  of  all  persons 
subject  to  or  liable  for  poll  tax,  and  if  paid,  date  and 
amount  of  each  payment,  and  if  not  paid,  cause  of  non- 
payment; jyi'ovidedy  that  no  person  shall  be  returned  as 
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delinquent  on  such  roll  unless  a  personal  demand  has 
been  made  upon  him.  (Approved  March  30th,  1874. 
Effect  immediately.) 

3858.     On  the  second  Monday  in  January  of  each  be  returned 


to  Auditor. 


year  the  Assessor  must  deliver  to  the  Auditor  the  roll 
so  made  up,  and  the  Auditor  must  add  to  the  total  poll 
tax  delinquent  on  such  roll  thirty -three  and  one  third 
per  centum  additional,  and  without  delay  deliver  such 
list  to  the  Tax  Collector,  and  charge  the  Collector 
therewith.  (Approved  March  30th,  1874.  Effect  im- 
mediately.) 

3859  repealed.     (Approved  March  30th,  1874.     Ef- 
fect immediately.) 

3860.  If  any  person,  assessed  for  a  property  tax,  ^^^  j|jj  ^ 
has  not  paid  to  the  Assessor  the  poll  tax  due  from  him,  }^^^' 
or  for  which  he  is  liable,  it,  with  thirty-three  and  one 
third  per  cent,  in  addition  thereto,  constitutes  a  lien 
upon  the  property  assessed  to  such  person,  to  attach 
from  the  first  Monday  in  March  in  each  year,  and  must 
be  collected  in  the  same  manner  and  at  the  same  time 
as  delinquent  taxes  are  collected.  (Approved  March 
30th,  1874.     Effect  immediately.) 


romponi»n- 


3862.  The  Assessor,  for  services  rendered  in  the  col- 
lection  of  poll  taxes,  shall  receive  the  sum  of  fifteen  (15)  "<;naiio«. 
per  cent.,  and  the  Collector,  for  services  rendered  in  IXJingsuch 
the  collection  of  poll  taxes  on  the  delinquent  list  (includ-  ***• 
ing  the  publication),  shall  receive  the  sum  of  twenty- 
five  per  cent,  on  all  delinquent  poll  tax  collected  by 
him ;  provided,  that  in  the  city  and  county  of  San  Fran- 
cisco, all  moneys  collected  under  the  provisions  of  this 
Act,  by  the  Tax  Collector,  shall  be  paid  into  the  public 
treasury,  and  belong  thereto,  as  other  public  funds. 
(Approved  March  30th,  1874.     Effect  immediately.) 
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mme^  when  286S.  The  Treosurers  of  the  counties  of  Amador, 
^hTiT Si^S  Alameda,  Contra  Costa,  Calaveras,  El  Dorado,  Nevada, 
settlement,  p^^^^j.^  Sierra,  Solano,  Yolo,  San  Francisco,  Sacra- 
mento, San  Joaquin,  Santa  Clara,  Tuolumne  and  Yuba, 
respectively,  must,  between  the  fifteenth  and  thirtieth 
days  of  January,  April,  June  and  October  of  each  year; 
and  the  County  Treasurers  of  the  counties  of  Humboldt, 
Klamath  and  Del  Norte,  must,  between  the  fifteenth 
and  thirtieth  days  of  October  and  April  in  each  year; 
and  the  County  Treasurers  of  oth^r  counties  of  this 
State  must,  between  the  fifteenth  and  thirtieth  days  of 
January  and  June,  respectively,  in  each  year,  proceed 
to  the  State  Capitol  and  settle  in  full  with  the  Control- 
ler of  State,  and  pay  over  in  cash  to  the  Treasurer  of 
State,  all  funds  which  have  come  into  their  hands  as 
County  Treasurers  before  the  close  of  business  at  the 
end  of  the  previous  month.  If  sufficient  property  tax 
has  not  been  reported  by  the  Auditor  to  pay  all  charges 
and  commissions  allowed  by  law,  the  Controller  shall 
defer  the  settlement  until  the  next  regular  settlement. 
No  mileage  shall  be  allowed  any  Treasurer  for  any  de- 
ferred settlement.  (Approved  March  30th,  1874.  Ef- 
fect immediately. 

[Added  Sections  approved  March  24,  1874.] 

Action  tor*.  3897.  Whenever  the  State  shall  become  the  pnr- 
erty  bought  chasor  of  property  sold  for  taxes,  and  shall  receive  a 
grant  of  the  same,  the  State  Board  of  Equalization  may 
direct  the  District  Attorney  of  the  county,  or  the  At- 
torney General,  to  bring  an  action  to  recover  possession 
of  the  same.  In  case  of  judgment  for  the  recovery  of 
the  same,  or  of  any  part  thereof,  the  Board  of  Equali- 
zation may  order  the  property  so  recovered  to  be  sold 
by  the  County  Treasurer,  under  such  regulations  and 
on  such  terms  as  they  may  prescribe,  and  a  grant  from 
the  people  of  the  State,  executed  by  the  County  Treas- 
urer to  the  purchaser,  reciting  the  facts  necessary  to 
authorize  such  sale  and  conveyance,  shall  convey  all  the 
interest  of  the  State  in  such  property,  and  be  pnina 
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faxyit  evidence  of  such  facts.  But  no  bid  shall  be  re- 
ceived at  such  sale  for  less  than  twice  the  amount  of  all 
the  taxes  levied  upon  such  property,  and  of  all  interest, 
costs,  and  expenses,  up  to  the  date  of  such  sale.  (Ap- 
proved March  24th,  1874.     Effect  immediately.) 

3898.  In  case  sales  are  made  under  the  provisions  of  Proceed  of 
the  next  preceding  section,  the  proceeds  of  such  sale  p«i<i- 
shall  be  paid  into  the  County  Treasury.  The  Treasurer 
shall  retain  and  distribute  to  the  respective  funds  the 
portion  belonging  to  the  county,  and  shall  pay  the  bal- 
ance to  the  State  Treasurer,  who  must  place  it  in  the 
General  Fund.  The  attorney  and  counsel  fees,  costs, 
and  expenses  of  the  litigation  for  the  recovery  of  the 
property,  and  of  sales  by  the  same,  when  audited  by 
the  Board  of  Examiners,  must  be  paid  out  of  the  Gen- 
eral Fund;  provided,  that  the  allowance  in  any  one  case 
shall  not  exceed  the  amount  of  said  balance  in  such 
case.  (Approved  March  24th,  1874.  Effect  immedi- 
ately.) 

8899.  The  Controller  may,  at  any  time  after  a  delin-  collection 
quent  list  has  been  delivered  to  a  Collector,  direct  such  a^-jion. 
Collector  not  to  proceed  in  the  collection  of  any  tax  on 
said  list,  amounting  to  three  hundred  dollars,  further 
than  to  offer  for  sale  but  once  any  property  upon  which 
such  tax  is  a  lien.  Upon  such  direction,  the  Collector, 
after  offering  the  property  for  sale  once,  and  there  be- 
ing no  purchaser  in  good  faith,  must  make  out  and 
deliver  to  the  Controller  a  certified  copy  of  the  entries 
upon  the  delinquent  list  relative  to  such  tax;  and  the 
Tax  Collector,  or  the  Controller,  in  case  the  Tax  Col- 
lector refuses  or  neglects  for  fifteen  days  after  being  di- 
rected to  bring  suit  for  collection  by  the  Controller, 
may  proceed,  by  civil  action  in  the  proper  Court,  and 
in  the  name  of  the  people  of  the  State  of  California,  to 
collect  such  tax  and  costs.  (Approved  March  24th, 
1874.    Effect  immediately.) 
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to^til^*         3900.    In  such  action  a  complaint  in  the  following 
for  taxes,      form  is  Sufficient: 
(Title  of  Court.) 

The  people  of  the  State  of  California 

vs. 
(Naming  the  defendant). 

Plaintiff  avers  that  the  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $  — — ,  State  and  county  taxes 
for  the  fiscal  year  18 — ,  with  five  per  cent  added  for  the 

non-payment  of  such  taxes,  and dollars,  costs  of 

collection,  to  date.  Plaintiff  demands  judgment  for 
said  several  sums,  and  prays  that  an  attachment  may 
issue  in  form  as  prescribed  in  section  five  hundred  and 
forty  of  the  Code  of  Civil  Procedure. 

(Signed  by  the  Tax  Collector,  or  Controller,  or  his 
attorney.) 
▲tteoiim«n«.       On  the  filing  of  such  complaint,  the  clerk  must  issne 
the  writ  of  attachment  prayed  for,  and  such  proceed* 
ings  shall  be  had  thereunder  as  uuder  writs  of  attach- 
ment issued  in  civil  actions.     If,  in  such  action,  the 
plaintiff  recover  judgment,  there  shall  be  included  in 
such  judgment  an  attorney's  fee  of  ten  per  cent,  on  the 
amount  of  the  tax.     In  such  action,  the  certified  copy 
mentioned  in  the  preceding  section,  made  by  the  Col- 
lector and  delivered  to  the  Controller,  is  prima  fack 
evidence  that  the  person  against  whose  property  the  tax 
was  levied  is  indebted  to  the  people  of  the  State  of  Cali- 
fornia, in  the  amount  of  such  tax.     In  case  of  payment 
of  any  such  taxes  after  suit  as  above  mentioned  shall 
have  been  commenced,  or  after  the  recovery  of  judg- 
ment  therefor,   such  payment  must  be  made  to  the 
County  Treasurer  of  the  county  in  which  such  taxes  are 
due,  whereupon  the  Treasurer,  after  distributing  to  the 
several  funds  of  the  county  the  portions  belonging  to  it, 
and  paying  to  the  Controller  or  his  attorney  the  portion 
received  as  attorney's  fees,  and  other  costs,  must  pay 
the  remainder  to  the  State  Treasurer  at  the  times  and 
in  the  manner  prescribed  by  law  for  the  payment  of 
other  State  taxes.     (Approved  March  24th,  1874.    Ef- 
fect immediately.) 
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[Sec,  16  Of  Amendatory  Act,  approved  March  24,  1874.] 

The  state  Board  of  Examiners  are  hereby  directed 
to  have  five  hundred  copies  of  this  Act  printed  in 
pamphlet  form,  and  to  transmit  by  express  five  copies 
thereof  to  the  County  Clerk  of  each  county,  for  distribu- 
tion to  the  revenue  officers  thereof. 

3921.  Beginning  at  the  south  comer  of  Plumas,  in  ««™. 
the  center  of  Slate  Creek,  as  established  in  section 
three  thousand  nine  hundred  and  twenty;  thence  east- 
erly, on  southern  line  of  Plumas,  as  established  in 
said  section,  to  the  range  line  between  townships  21, 
north  range,  13  east,  and  township  21,  north,  14  east, 
Mt.  Diablo  meridian,  thence  north  on  said  range  line 
to  the  N.  W.  comer  of  township  21  north,  14  east,  Mt. 
Diablo  B.  and  M.;  thence  east  on  the  line  between 
townships  21  and  22  north  Mt.  Diablo  base,  to  the 
State  line  forming  the  N.  E.  comer;  thence  south  on 
said  State  line,  to  the  N.  E.  comer  of  Nevada  County, 
a  point  east  of  the  source  of  south  fork  of  the  middle 
Yuba  river;  thence  west  to  the  source  of,  and  down  the 
south  fork  and  middle  Yuba  river,  to  a  point  ten  miles 
above  the  mouth  of  the  latter;  thence  in  a  straight  line 
northerly,  to  a  point  on  the  north  fork  of  the  Yuba  river, 
known  as  Cuteye  Foster's  Bar;  down  said  river,  to  the 
mouth  of  Big  Canon  Creek;  thence  up  said  creek,  four 
miles;  thence  in  a  straight  line  to  the  place  of  begin- 
ning. County  seat,  Downieville.  (Approved  March 
16th,  1874.     Effect  immediately.) 

8922.  Beginning  at  the  northwest  comer  of  Yuba,  sntie. 
in  Feather  Biver,  at  the  mouth  of  Honcut  Creek;  thence 
northeasterly,  up  the  Honcut  Creek  and  the  north  or 
Natchez  branch  of  the  same,  to  its  source,  on  line  estab- 
lished by  Surveyor  General  on  survey  of  Westcoatt  and 
Henning,  eighteen  hundred  and  fifty-nine;  thence  to 
the  summit  line  of  the  ridge  dividing  the  waters  of  the 
Yuba  and  Feather  rivers;  thence  northeasterly,  up  said 
ridge,  on  line  of  said  survey,  to  the  third  station  tree 
westerly  from  the  Woodville  House;  thence  in  a  right 
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line  fifty  chains,  more  or  less,  to  a  station  tree  easterly 
from  said  house  about  twenty-six  chains,  said  right  line 
passing  about  three  chains  northerly  of  said  hoase; 
thence  northeasterly  on  said  ridge  and  survey,  to  a 
point  on  line  of  said  survey,  a  little  westerly  from  the 
village  of  Strawberry  Valley,  which  point  is  two  thou- 
sand feet  distant  westerly,  in  right  line  from  point  of 
highest  altitude  on  line  of  said  survey  east,  and  within 
three  hundred  yards  of  the  village  of  Strawberry  Val- 
ley; thence  to  the  common  comer  of  Plumas,  Butte  and 
Yuba,  as  established  in  section  three  thousimd  nine 
hundred  and  twenty;  thence  northwesterly,  on  south- 
westerly line  of  Plumas,  as  established  in  said  section, 
to  the  most  eastern  southeastern  comer  of  Tehama,  as 
established  in  section  three  thousand  nine  hundred  and 
fifteen,  forming  also  the  north  comer  of  Butte;  thence 
southwesterly,  on  the  southeasterly  line  of  Tehama,  to 
the  southeast  comer  of  Tehama,  at  point  of  intersection 
of  Bock  Creek  and  southern  line  of  township  twenty- 
four  north.  Mount  Diablo  base;  thence  west  on  said 
township  line  to  the  Sacramento  Biver;  thence  down 
said  river,  to  the  southwest  corner  of  the  Llano  Seco 
grant;  thence  northeasterly  along  said  grant  line  to  its 
intersection  with  the  northern  boundary  of  township 
nineteen  north;  thence  east  to  Watson's  bridge  on 
Butte  Creek;  thence  on  Colusa  County,  east  line,  down 
Butte  Creek,  to  the  northwest  comer  of  Sutter  County, 
as  established  in  section  three  thousand  nine  hundred 
and  twenty-six;  thence  east  on  north  line  of  Sutter 
County  to  Feather  Biver;  thence  down  Feather  River 
to  place  of  beginning.  County  seat,  Oroville.  (Ap- 
proved March  7th,  1874.) 

▲umeda.  8953.    Beginning  at  the  southwest  comer,  being  the 

common  corner,  of  San  Mateo,  Santa  Clara  and  Ala- 
meda, as  established  in  section  three  thousand  nine 
hundred  and  fifty-one;  thence  easterly,  on  northerly 
line  of  Santa  Clara,  as  established  in  section  three 
thousand  nine  hundred  and  fifty-two,  to  common  comer 
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of  San  Joaquin,  Stanislaus,  Santa  Clara  and  Alameda, 
as  established  in  section  three  thousand  nine  hundred 
and  thirty-t^vo;  thence  northwesterly,  on  the  west  line 
of  San  Joaquin  County,  to  the  slough  known  as  the 
Pescadero,  being  the  west  channel  or  old  San  Joaquin 
Biyer;  thence  westerly,  in  a  straight  line,  until  it  strikes 
the  dividing  ridge,  in  the  direction  of  the  house  of 
Joel  Harlan,  in  Amador  Valley;  thence  westerly  along 
said  ridge,  crossing  the  gulch  one  half  mile  below 
Prince's  Mill,  thence  to  and  running  upon  the  dividing 
ridge  between  the  redwoods  known  as  the  San  Antonio 
and  Prince's  Woods;  thence  along  said  ridge  to  the 
head  of  the  gulch  or  creek  (Cerrito  Creek)  that  divides 
the  ranches  of  the  Peraltas  from  the  San  Pablo  Banches; 
thence  down  said  gulch  to  its  mouth;  thence  south- 
westerly to  the  common  corner  of  San  Francisco,  Con- 
tra Costp.  and  Alameda,  as  established  by  section  three 
thousand  nine  hundred  and  fifty;  thence  southerly  to  a 
point  in  the  bay  of  San  Francisco  that  would  intersect 
a  line  parallel  with  the  north  line  of  the  Central  Pacific 
Bailroad  Company's  wharf  (as  it  now  is)  if  extended 
westerly  five  hundred  feet  toward  Yerba  Buena  Island; 
thence  southeasterly  in  a  line  parallel  with  the  east  line 
of  the  city  and  county  of  San  Francisco  (which  is  the 
line  now  dividing  said  city  and  county  from  the  county 
of  Alameda)  to  its  intersection  with  the  south  line  of 
said  city  and  county,  as  established  in  section  three 
thousand  nine  hundred  and  fifty;  thence  easterly  along 
said  last  mentioned  line  to  the  northeast  corner  of  San 
Mateo;  and  thence  southeasterly  along  the  eastern  line 
of  San  Mateo  to  the  place  of  beginning.  Horace  A. 
Higley's  survey  map  of  Alameda  County,  1857,  are  de- 
clared to  contain  a  more  particular  description  of  the 
line  out  of  the  bay  of  San  Francisco,  county  seat,  city 
of  Oakland.  Provided  that  nothing  in  this  Act  con- 
tained shall  be  construed  to  place  ^' Yerba  Buena 
Island,"  or  any  part  thereof,  outside  the  limits  of  the 
city  and  county  of  San  Francisco,  but  the  same  shall 
be  deemed  to  be  within  said  city  and  county,  and  the 
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Former  snr- 
Teys  T»Ud. 


westerly  boundary  line  of  the  county  of  Alameda  shall 
not  come  within  two  thousand  and  five  hundred  feet  of 
any  part  of  said  island.  (Approved  March  30th,  1874. 
Effect  in  sixty  days.) 

3978.  All  surveys  and  maps  of  boundary  lines  here- 
tofore legally  made  and  approved,  are  declared  valid, 
and  they  are  prima  facie  evidence  of  the  establishment 
of  such  lines,  except  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  Code. 

3976.  The  fact  that  a  pariy  is  an  elector  will  not  authorize  him  to 
apply,  in  his  own  name,  for  a  writ  of  mandamns  to  compel  the  Board 
of  Sapervisors  of  a  county  to  order  an  election  to  vote  on  the  remoTal 
of  the  county  seat.  Linden  t.  Alameda  Co.,  45  Gal.  6.  See  generally: 
People  T.  Alameda  Co.,  45  Cal.  395. 


Snpervlson 
to  order 
electioQ. 


3977.  If  the  petition  is  signed  by  qualified  electors 
of  the  county,  whose  names  appear  on  the  preceding 
assessment  roll,  equal  in  number  to  at  least  one  half  of 
all  the  votes  cast  in  the  county  at  the  last  preceding 
general  election,  the  Board  must,  within  five  days  after 
receiving  such  petition,  order  an  election,  naming  the 
day  on  which  it  must  be  held,  not  more  than  sixty  nor 
less  than  thirty-five  days  from  the  time  of  calling  it, 
specifying  its  object. 


Supenrison 
to  order 
election. 


Notice  of 
election. 


8977.  If  the  petition  is  signed  by  qualified  electors 
of  the  county,  equal  in  numbers  to  at  least  three  fifths 
of  all  the  votes  cast  in  the  county  at  the  last  preceding 
general  election,  the  Board  must,  within  five  days  after 
receiving  such  petition,  order  an  election,  naming  the 
day  on  which  it  must  be  held,  not  more  than  sixty  nor 
less  than  thirty-five  days  from  the  time  of  calling  it, 
specifying  its  object.  (Approved  March  30th,  1874. 
Except  San  Mateo  County,  effect  immediately.) 

8978.  Notice  of  not  less  than  twenty-five  days  must 
be  given  of  the  election,  by  posting  notices  thereof  in 
each  election  precinct  within  the  county. 
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8981.  When  the  returns  have  been  received  and  JS2S°' 
compared,  and  the  results  ascertained  by  the  Board,  if 
a  majority  of  all  the  votes  cast  are  in  favor  of  any  par- 
ticular place,  the  Board  must  give  notice  of  the  result 
by  posting  notices  thereof  in  all  the  election  precincts 
in  the  county. 

8885.  When  the  county  seat  of  a  county  has  once  Bui»eq^ent 
been  removed,  it  may  be  again  removed  from  time  to  county  seat. 
time,  in  the  manner  prescribed  in  this  chapter;  but  no 
election  must  be  ordered  to  effect  any  such  subsequent 
removal,  unless  a  petition  praying  an  election  is  signed 
by  two  thirds  of  all  the  qualified  electors  whose 
names  appear  on  the  preceding  assessment  roll  of 
the  county,  and  are  registered  on  the  Great  Begister 
thereof;  nor  unless  at  such  election,  when  ordered, 
a  majority  of  all  the  votes  cast  are  in  favor  of  some 
other  place  as  the  county  seat  of  the  county;  nor  must 
two  elections  to  effect  such  removal  be  held  within  any 
three  consecutive  years. 

8985.  When  the  county  seat  of  a  county  has  been  sune. 
once  removed,  it  may  be  again  removed,  from  time  to 
time,  in  the  manner  prescribed  by  this  chapter ;  but  no 
election  must  be  ordered  to  effect  any  such  subsequent 
removal,  unless  a  petition  praying  an  election  is  signed 
by  qualified  electors  of  the  county,  equal  in  number  to 
at  least  three  fourths  of  all  the  votes  cast  at  the  next 
preceding  election ;  nor  unless,  at  such  election,  when 
ordered,  a  majority  of  all  the  votes  cast  are  in  favor  of 
some  other  place  as  the  county  seat  of  the  county  ;  nor 
must  two  elections  to  effect  such  removal  be  held  with- 
in any  three  years.  (Approved  March  30th,  1874.  Ex- 
cept San  Mateo  County,  effect  immediately.) 

See  generally:    People  t.  Alameda  Co.,  45  Cal.  395. 

4000.  The  County  of  Sacramento  is  subject  to  the  proyisions  of 
the  Code  respecting  the  government  of  counties.  People  ▼.  Sacrmento 
Co.,  45  Cal.  692. 
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cS^e8°'  4001.  Its  powers  can  only  be  exercised  by  the  Board 
hjwexercia-  ^f  Supervisors,  or  by  agents  and  officers,  acting  under 
their  authority,  or  authority  of  law;  provided,  however^ 
that  whenever  any  Board  of  Supervisors  shall,  without 
authority  of  law,  order  any  money  paid  as  a  salaty, 
fees,  or  for  other  purposes,  and  such  money  shall  have 
been  actually  paid;  or  whenever  the  County  Clerk  or 
County  Auditor  has  drawn  any  warrant  or  warrants  in 
his  own  favor,  or  in  favor  of  any  other  person,  without 
being  authorized  thereto  by  the  Board  of  Supervisors, 
or  by  the  law,  and  the  same  shall  have  been  paid,  the 
District  Attorney  of  such  county  is  hereby  empowered, 
and  it  is  hereby  made  his  duty,  to  institute  suit  in  the 
name  of  the  county,  against  such  person  or  persons,  to 
recover  the  money  so  paid,  and  twenty  per  cent,  damage 
for  the  use  thereof;  and  no  order  of  the  Board  of  Su- 
pervisors therefor  shall  be  necessary  in  order  to  main- 
tain such  suit,  and,  provided  farthei^  that  when  the 
money  has  not  been  paid  on  such  orders,  it  is  hereby 
made  the  duty  of  the  District  Attorney  of  such  county 
to  commence  suit  in  the  name  of  the  county  for  re- 
straining the  payment  of  the  same»  and  no  order  of  the 
Board  of  Supervisors  therefor  shall  be  necessary  in  or- 
der to  maintain  such  suit.  (Approved  March  30th, 
1874.    Effect  immediately.) 


404^*  ^^^  Board  of  Supernsors  of  a  ooanty  have  a  right  to  de- 
*  oline  the  services  of  a  District  Attorney,  when  tendered  in  a  civil  action 
in  which  the  cotinty  is  interested,  pending  in  another  county,  and  have 
a  right  to  employ  other  counsel.  Herringtou  y.  Santa  Clara  Co..  44 
Cal.  496.  Control  by  San  Francisco  Supervisors  over  proceedings  to 
change  grade  of  streets.    People  y.  San  Francisco,  43  Cal.  91. 

oontractB.         4047.     All  contracts  for : 

how  madei 

1.  County  printing; 

2.  Books  and  stationery;  and, 

3.  Supplies  for  county  institutions;  must  be  inade 
with  the  lowest  bidder;  and  after  ten  days  public  notice 
that  such  contract  will  be  let,  the  bidding  must  be  by 
sealed  proposals. 
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[Added  Section  approved  March  18,  1874.]  S'^wTo?' 

4047.  The  Board  of  Supervisors  shall  have  power  8«p«^«o" 
to  direct  the  Sheriff  to  attend  in  person,  or  by  deputy, 
all  the  meetings  of  the  Board,  to  preserve  order,  serve 
the  notices  or  citations,  as  directed  by  the  Board.  And 
the  Board  shall  have  the  same  power  to  punish  for  con- 
tempt, by  fine  and  imprisonment,  as  is  now  exercised 
and  allowed  by  law  to  County  Courts,  to  require  obe- 
dience to  their  citations,  and  decorum  in  their  meetings. 
(Approved  March  18th,  1874.     EflFect  immediktely . ) 

4079.     All  public  notices  of  proceedings  of,  or  to  be  Notices, 
had  before,  the  Board,  not  otherwise  specially  provided 
for,  must  be  posted  at  the  Court-house  door,  and  in 
each  election  precinct  in  the  county. 

4109.  All  county  and  township  officers,  except  judi-  county  offl- 
cial  officers.  Assessors,  and  Supervisors,  must  be  elected  etc^'when  ' 
at  the  general  election  held  in  September,  eighteen  tejm  of  *^ 
hundred  and  seven fcy-three,  and  every  two  years  there- 
after, and  hold  office  for  two  years  from  the  first  Mon- 
day  of  March  next  after  their  election;  and  the  officers 
now  holding  shall  continue  in  office  until  the  first  Mon- 
day in  March,  A.  D.  eighteen  hundred  and  seventy- 
four,  except  Assessors,  as  hereinafter  provided.  As- 
sessors must  be  elected  at  the  general  election  held  in 
September,  eighteen  hundred  and  seventy-five,  and  ev- 
ery four  years  thereafter,  and  hold  office  for  four  years 
from  the  first  Monday  of  March  next  after  their  elec- 
tion, except  that,  in  the  city  and  county  of  San  Fran- 
cisco, the  Assessor  holds  his  office  for  the  term  of  four 
years  from  the  first  Monday  of  December  next  after  his 
election.  Every  Assessor  now  in  office  must  hold  his 
office,  and  exercise  the  duties  thereof,  until  his  suc- 
cessor is  elected  at  the  general  election  in  September, 
eighteen  hundred  and  seventy-five.  The  provision  of 
this  section,  as  far  as  it  relates  to  the  election  and 
term  of  office  of  Assessors,  applies  to  every  county  and 
city  in  this  State;  provided,  that  the  term  of  office  of 
no  city  and  county  officer  of  the  city  and  county  of  San 
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Francisco  shall  be  in  any  wise  affected  by  reason  of 
this  act;  and,  provided /uHheTf  that  nothing  contained 
in  this  act  shall  operate  to  extend  the  term  of  office  of 
the  present  Assessor  of  El  Dorado,  Alameda,  and  San 
Joaquin  counties.  (Approved  December  22d,  1873. 
Effect  immediately.) 


Absence  of 
county  offl- 
ceis  troui 
Bute. 


4120.  No  county  officer  may  absent  himself  from 
the  State  for  more  than  thirty  days.  ( ApproTed  March 
3d,  1874.) 


Official 
bond  ell 
ifled  and 
amonnts 
therefor. 


41522.  County  officers  must  execute  official  bonds 
corresponding  to  the  class  of  the  coimty  of  which  they 
are  officers,  in  the  following  amounts : 

1.  Sheriffs,  first  class,  sixty  thousand  dollars;  sec- 
ond class,  twenty-five  thousand  dollars;  third  class,  ten 
thousand  dollars. 

2.  Clerks,  first  class,  twenty-five  thousand  dollars; 
second  class,  fifteen  thousand  dollars;  third  class,  six 
thousand  dollars. 

3.  Auditors,  first  class,  twenty  thousand  dollars ; 
second  class,  ten  thousand  dollars ;  third  class,  two 
thousand  dollars. 

4.  Treasurers,  first  class,  one  hundred  thousand  dol- 
lars; second  class,  eighty  thousand  dollars;  third  class, 
sixty  thousand  dollars. 

5.  Becorders,  first  class,  ten  thousand  dollars ;  sec- 
ond class,  five  thousand  dollars ;  third  class,  two  thou- 
sand dollars. 

6.  District  Attorneys,  first  class,  fifteen  thousand 
dollars;  second  class,  ten'  thousand  dollars;  third  class, 
two  thousand  dollars. 

7.  Assessors,  first  class,  twenty  thousand  dollars ; 
second  class,  ten  thousand  dollars;  third  class,  three 
thousand  dollars. 

8.  Tax  Collectors,  first  class,  fifty  thousand  dollars; 
second  class,  thirty  thousand  dollars;  third  class,  fifteen 
thousand  dollars. 

9.  Surveyors,  first  class,  ten  thousand  dollars ;  sec- 
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ond  class,  five  thousand  dollars ;  third  class,  one  thou- 
sand dollars. 

10.  School  Superintendents,  first  class,  five  thou- 
sand dollars ;  second  class,  three  thousand  dollars ; 
third  clasS)  one  thousand  dollars. 

11.  Coroners,  first  class,  five  thousand  dollars ;  sec- 
ond  class,  two  thousand  dollars ;  third  class,  one  thou- 
sand dollars. 

12.  Public  administrators,  first  class,  thirty  thou- 
sand dollars ;  second  class,  twentj  thousand  dollars  ; 
third  class,  ten  thousand  dollars. 

13.  Supervisors,  first  class,  fifteen  thousand  dollars; 
second  class,  ten  thousand  dollars;  third  class,  two 
thousand  dollars. 

Ah  Act  prescribing  ih/t  Fees  of  Coroners  and  ElisorSj  and  their  mode  of 

payment.    [Approved  March  30,  1874.] 

(Enacting  Clause.) 

SKcnoN  I.  Whenever  process  is  executed  or  any  act  performed  by  a  pew  of  Oor- 
Goroner  or  Elisor,  in  the  cases  provided  by  law  in  that  behalf,  such  ^^i?** 
Coroner  or  Elisor  shall  be  entitled  to  receive  the  same  fees  as  the  Sher- 
iff would  be  entitled  to  receive  for  the  same  service,  to  be  paid  by  the 
plaintiff,  in  case  of  the  summoning  of  jurors  to  complete  the  panel, 
and  by  the  person  or  party  requiring  the  service  in  all  other  cases  in 
private  actions.  If  rendered  at  the  instance  of  the  people,  it  shall  be 
audited  and  paid  as  a  county  charge.    [Effect  immediately.] 

4178.    The  return  of  the  Sheriff  upon  process  or  no-  Betom 
tices  is  primn  facte  evidence  of  the  facts  in  such  return  evidence, 
stated. 


4187-    Liability  for  trespass  by  wrongful    seizure.    Goodyear  v. 
WiUiston.  42  Gal.  11. 


4256-  It  is  not  the  duty  of  the  District  Attorney  to  prosecute  or 
defend  civil  actions  in  which  the  county  is  interested,  which  are  pend- 
ing in  any  other  county  than  his  own.  Herrington  v.  Santa  Clara 
County,  44  Gal.  496.    Commissions  when  not  allowed.    Id. 

4285.  A  Coroner  holding  an  inquest,  is 'in  the  performance  of 
functions  judicial  in  their  character.    People  v.  Devine,  44  Cal.  452. 
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[Added  sections  approved  February  28,  1874.] 

c?imiSli     '     4345.     When  a  criminal  action  is  removed  before 
movTd.'**"      trial,  the  costs  accruing  upon  such  removal  and  trial 
shall  be  a  charge  against  the  county  in  which  the  indict- 
ment was  found.      (Approved  February  28th,    1874. 
Effect  immediately.) 

Proceedings       4346.     The  clork  of  the  county  to  which  such  action 

m  collec-        ,  ,  '' 

uon  of  such  is  rcmovcd,  shall  certify  the  amount  of  costs  allowed 
and  certified  by  the  Court  to  the  Auditor  of  his  county, 
and  such  Auditor  shall  audit  the  same  and  draw  his 
warrants  therefor  upon  the  Treasury  of  the  county  from 
which  such  action  was  removed ;  and  such  Auditor 
shall  forward  to  said  Treasurer  and  Auditor  of  the 
county  from  which  said  action  was  transferred,  as  afore- 
said, a  certified  copy  of  the  total  amount  of  costs  allowed 
by  the  Court,  giving  each  item  as  certified  to  him  by 
the  County  Clerk  and  the  Court,  and  the  Auditor  receiv- 
ing such  certified  copy  of  said  costs  allowed,  shall  enter 
the  same  in  his  books  as  a  charge  against  the  treasury 
of  his  county,  and  the  County  Treasurer  of  the  county 
from  which  such  action  was  removed,  must  immediately 
upon  presentation  pay  said  warrant  out  of  the  general 
fund  of  said  county;  or,  if  at  the  date  cf  presentation 
there  is  not  sufficient  moneys  in  the  said  general  fund 
to  pay  the  same,  he  must  indorse  upon  said  warrant 
"Not  paid  for  want  of  funds;"  and  said  warrant  must 
be  registered,  and  shall  draw  interest  at  the  same  rate 
and  be  paid  in  the  same  manner  as  though  it  had  been 
drawn  by  the  Auditor  of  the  county  where  the  indict- 
ment was  found.  (Approved  February  28th,  1874. 
Effect  immediately.) 


ProviBions        4347.     Sectious  forty-three  hundred  and  forty-five 

what   *       and  forty-three  hundred  and  forty-six  of  this  Code  shall 

Apply.  Apply  to  ^  criminal  actions  which  have  been  or  may  be 

removed  for  trial  since  the  first  day  of  January,  eighteen 

hundred  and  seventy-three.     (Approved  February  28th, 

1874.     Effect  immediately.) 
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4356*  Municipal  Corporations  subordinate  subdivisions  of  the 
State  Government.  San  Francisco  v.  Canavan,  42  Cal.  541.  Incor- 
porated cities  are  mere  governmental  instruments  for  purposes  of  inter- 
nal administration  like  counties  created  by  law  for  the  same  purpose. 
Winbigler  v.  City  of  Los  Angeles,  45  Cal.  36.  Power  of  Legislature 
over  Municipal  Corporations.  San  Francisco  v.  Canavan,  42  Cal.  541. 
Over  Municipal  Funds .  Creighton  v.  San  Francisco,  42  Cal.  449.  Over 
its  affairs  and  property.  Sinton  v.  Ashbury,  41  Cal.  525.  Act  author- 
izing a  city  to  convey  its  lands.  San  Diego  v.  S.  D.  &  La.  B.  B.  Co., 
44  Cal.  106. 

4358  to  4365  inclusive,  repealed.  (Approved  March 
28tli,  1874.) 

An  Act  to  enahle  the  inhabitants  of  Territory  adjacent  to  any  city  in  this 
State  to  annex  the  same  thereto,  approved  Feb.  1,  1872,  is  repealed. 
[Approved  March  28th,  1874.    Effect  Immediately.] 

4369.  The  Common  Council  must,  during  the  first  oiBcezs. 
year,  by  ordinance,  fix  the  term  of  office  of  all  elective 
officers  and  the  time  when  they  must  be  elected,  and 
provide  for  the  appointment  of  other  necessary  officers, 
including  City  Clerk,  City  Attorney,  and  Treasurer,  and 

fix  their  terms  and  amount  of  their  bonds. 

4370.  The  elective  officers  of  cities  are:  A  Mayor,  offtcersof 
a  Marshal,  a  Police  Judge,  Assessor  and  Collector  of       ^* 
Taxes,  and  a  Common  Council  consisting  of  not  less 

than  three  members.     They  must  be  electors  of  the- 
city,  and  qualify  by  taking  the  statutory  oath  of  office, 
and,  except  the  first  officers  elected,  hold  office  for  a 
term  to  be  fixed  by  the  Common  Council,  not  exceed- 
ing two  years. 

4374.  All  city  officers,  before  entering  upon  their  omciaioath 
duties,  must  take  the  oath  of  office.  The  Marshal,  At-  *"*  ^°^* 
torney.  Clerk,  Assessor,  Collector,  and  Treasurer  must 
also  give  a  bond,  with  sureties  to  be  approved  by  the 
Mayor,  payable  to  the  corporation  by  its  corporate 
name,  in  such  penalty  as  may  be  prescribed  by  ordi- 
nance, conditioned  for  the  faithful  performance  of  the 
duties  of  their  office,  and  a  like  bond  may  be  required 
of  any  officer  whose  office  is  created  by  an  ordinance. 
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Should  the  bond  of  any  city  officer  become  instifficient, 
he  may  be  required  to  give  additional  bond ;  and,  upon 
his  failure  so  to  do,  his  office  must  be  deemed  yacant. 

p  'WOTB  of         4386.    The  Mayor  has  power : 

1.  To  nominate,  and  with  the  consent  of  the  Com- 
mon Council,  to  appoint  all  non-elective  officers  of  the 
city  provided  for  by  the  Common  Council,  including 
City  Attorney,  Secretary  of  the  Council,  and  City 
Treasurer; 

2.  To  suspend,  and  with  the  consent  of  the  Com- 
mon Council,  to  remove  any  non-elected  officer,  stat- 
ing in  the  suspension  or  removal  the  cause  thereof ; 

3.  To  cause  the  ordinances  of  the  city  to  be  ex- 
ecuted, and  to  supervise  the  discharge  of  official  duty 
by  all  subordinate  officers; 

4.  To  communicate  to  the  Common  Council,  at  the 
beginning  of  every  session,  and  oftener  if  deemed  ne- 
cessary, a  statement  of  the  affairs  of  the  city,  with  such 
recommendations  as  he  may  deem  proper; 

5.  To  recommend  to  the  Common  Council  such 
measures  connected  with  the  public  health,  cleanliness, 
and  ornament  of  the  city,  and  the  improvement  of  the 
government  and  finances,  as  he  deems  expedient; 

6.  To  approve  all  ordinances  of  the  Common  Coun- 
cil adopted  by  it,  and  in  case  the  same  do  not  meet  bis 
approbation,  to  return  the  same,  with  his  objections, 
within  five  days  after  he  receives  the  same. 

4387*     A  Board  of  Snpervisora  in  allo'wing  or  disallowing  a  daim, 
exercise  judicial  functions.    Tildeu  v.  Sacramento  County,  41  Cal.  6S. 

4408  •  A.  municipal  legislative  body,  if  empowered  by  law  to  pro- 
hibit or  suppress  practices  against  good  morals  or  public  decency,  may, 
by  ordinance,  punish  the  uttering  of  profane  language,  whether  uttered 
frequently  or  only  once  by  the  same  person.  £x  parte  Delaney,  i3 
Cal.  478.  If  the  charter  of  a  city  requires  any  sale  or  lease  of  the  real 
estate  of  such  city  to  be  made  at  public  auction  to  the  highest  bidder, 
an  ordinance  of  the  Council  of  the  City,  making  a  lease  of  any  portion 
of  its  realty  to  a  corporation,  upon  the  payment  of  a  rent  reserred.  is 
void,  and  passes  no  title  to  the  corporation.  S.  F.  &  O.  B.  B.  Co.  ▼. 
Oakland,  43  Cal.  503.  An  Act  authorizing  a  municipal  corporation  to 
enter  into  a  contract  with  a  party  to  supply  the  city  with  water  and 
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machinery,  and  connecting  pipes  for  supplying  the  water,  does  not 
antfaorize  the  municipal  authorities  to  purchase  a  site  upon  which  to 
erect  the  water-works.  People  v.  McClintock,  45  Cal.  11.  The  opening 
of  streets  in  a  city  is  a  legislative  municipal  purpose.  Sinton  y.  Ash- 
bury,  41  Gal.  525. 

4457.  (N.  S.)  The  provisions  of  this  title  and  ^^^^f*}^^ 
chapter  are  applicable  to  cases  where  the  levees  and 
other  works  of  reclamation  of  any  district  are  injured, 
or  destroyed  by  mobs  or  riots;  and  the  actions  brought 
for  damages  therefor  must  be  prosecuted  by  the  At- 
torney-General of  the  State  in  the  name  of  the  people 
of  the  State  of  California;  and  the  amount  recovered  in 
such  actions  must  be  paid  to  the  Treasurer  of  the 
county,  who  must  place  the  same  to  the  credit  of  the 
district. 

All  provisions  of  law  inconsistent  with  the  provisions  Repealing 
of  this  Act  are  hereby  repealed;  but  no  rights  acquired,  *'^^^- 
or  proceedings  taken,  under  the  provisions  repealed, 
shall  be  impaired,  or  in  any  manner  affected  by  this 
repeal;  and  whenever  a  limitation  or  period  of  time 
prescribed  by  such  repealed  provisions  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  other  purpose, 
has  begun  to  run  before  this  Act  takes  effect,  and  (be 
same  or  any  other  limitation  is  prescribed  by  this  Act, 
the  time  which  shall  have  run  when  this  Act  takes 
effect,  shall  be  deemed  part  of  the  time  prescribed  by 
this  Act. 

With  relation  to  the  laws  passed  at  the  present  ses-  Act,  how 

i»A  -I  1  conetnied. 

sion  of  the  Legislature,  this  Act  must  be  construed  as 
though  it  had  been  passed  on  the  first  day  of  the  pres- 
ent session,  and,  if  any  of  the  provisions  of  this  Act 
contravene  or  are  inconsistent  with  the  provisions  of 
any  law  passed  at  the  present  session  of  the  Legislature, 
then  the  provisions  of  such  law  must  prevail.  [Takes 
effect  first  Monday  in  July,  1874.] 
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An  Act  legalizing  the  State  T(ix  and  Assessments  in  the  several  ooumties,  in 
eighteen  hundred  and  seoenty-tioo  and  eighteen  hundred  and  seventy- 
three.    [Approved  March  28,  1874.] 
(Enacting  Clause. ) 
Section  1.    No  irregularity,  informality,  or  error  in  the  description 
ments'of        ®^  *^®  property,  or  other  informality  in  the  assesHments  for  State,  conn- 
1872  and         ty,  or  municipal  taxes  made  by  the  County,  District,  or  City  Assessors, 
Ized.  ^^  ^^^  several  counties  of  this  State,  in  the  years  eighteen  hundred  and 

seventy-two  and  eighteen  hundred  and  seventy-three,  if  it  can  be  ascer> 
tained  by  competent  evidence  what  is  intended,  shall  invalidate  snch 
assessments;  but  the  same,  notwithstanding  such  informality,  irregu- 
larity, or  errors,  are  hereby  made  good  and  valid;  and  the  acts  of  the 
State  Board  of  Equalization,  in  fixing  the  rate  of  tax  to  be  levied  (or 
State  purposes  in  said  years,  are  hereby  ratified  and  confirmed. 
Sec.  2.    This  Act  shall  take  effect  immediately. 

An  Act  to  EquaUze  and  confirm  the  Levy,  Equalitation^  Assessment  i2oS, 
P'ublication,  and  sale  of  Real  Estatef  for  the  nonrpaynient  of  Taxes. 
[Approved  March  30,  1874.] 
(Enacting  Clause.) 
Delinquent        SECTION  1.    The  levy,  equalization,  assessment  roll,  publication,  and 
Taxes,  sales   g^j^  q£  delinquent  taxes  for  the  fiscal  year  eighteen  hundred  and  seventy- 
three  and  eighteen  hundred  and  seventy-four,  is  hereby  legalized  and 
confirmed,  and  shall  have  the  same  force  and  effect  as  thoagh  it  hud 
been  made  as  provided  by  law. 

Sec  2.    In  case  different  remedies  are  given  for  the  enforcement  or 

collection  of  taxes  in  the  same  or  different  statutes,  such  remedies  most 

be  regarded  as  cumulative,  and  either  of  the  remedies  given  may  be 

pursued,  and  more  than  one  remedy  may  be  pursued  at  the  same  time. 

Sjec.  3.    This  Act  shall  take  effect  on  after  its  passage. 

An  Act  levying  a  Tax  for  Staie  Purposes,  for  the  tvoeniy-fourth  and  twtntf- 
fifth  fiscal  years,  and  to  provide  for  the  enforcement  thereof,    [Ap- 
proved March  28, 1874.] 
(Enacting  Clause.) 
Tax  for  Section  1.     There  is  hereby  levied,   for  Stale  purposes,  for  the 

fourth  fiscal   twenty-fourth  fiscal  year,  a  tax  of  fifty  cents  upon  each  one  hundred 
y©*'-  dollars  of  property  subject  to  taxation  for  that  year  within  this  State. 

Tax  for  ^^^'  2.     There  is  hereby  levied,  for  State  purposes,  for  the  twenty- 

l\fth^il'        ^^*^  fiscal  year,  a  tax  of  fifty  cents  upon  each  one  hundred  dollars  of 
year.  property  subject  to  taxation  for  that  year  within  this  State. 

Effect  of  ^^^*  ^'    ^^^  levies  of  taxes  in  the  preceding  sections  mentioned 

levy.  shall  have  the  same  force  and  effect  as  if  they  had  been  levied  by  a 

statute  passed  and  in  force  before  the  commencement  of  each  of  said 
fiscal  years. 
Assessment  Sec.  4.  The  assessment  books  of  the  various  counties  of  the  State 
bmOcs  valid-  j^j.  p^gjj  ^£  ^^  years,  as  delivered  by  the  Clerks  of  the  Board  of  Super- 
visors to  the  Auditors,  are  hereby  validated  in  every  respect,  and  no 
action  whatever,  of  any  Board  of  Supervisors,  or  of  Equalization,  had 
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npon  or  in  relation  to  anything  thereon  since  said  books  were  so  de- 
livered (except  the  acts  of  the  yarious  Boards  of  Supervisors  in  levying 
taxes  for  county  purposes),  shall  be  of  any  force  or  effect. 

Sec.  5.  Each  Tax  Collector  in  this  State  must,  within  twenty  days 
after  the  passage  of  this  Act,  make  with  the  Auditor  of  his  connty  a 
final  settlement  in  relation  to  his  collections  for  the  present  fiscal  year, 
and  must  at  the  same  time  return  his  delinquent  list  to  the  Auditor. 

Sec.  f>.  Every  voluntary  payment  heretofore  made,  upon  any  assess- 
ment, for  either  of  said  fiscal  years,  shall  have  the  same  force  and 
effect  as  if  made  since  the  passage  of  this  Act,  and  the  word  "  Paid,*' 
marked  upon  the  ''Assessment  Book,"  or  any  ''Delinquent  List,"  for 
either  of  said  years,  shall  be  prima  facie  evidence  that  the  taxes  by  this 
Act  levied  have  been  paid  upon  the  property  against  which  said  word 
is  marked. 

Sec.  7.  Within  forty  days  after  the  passage  of  this  Act,  the  Auditor 
of  each  county  in  this  State  must  make  a  "Duplicate  Assessment 
Book  "  for  each  of  said  fiscal  years;  which  duplicate  must  be  a  copy  of 
the  assessment  book  for  the  year,  as  he  received  it  from  the  Clerk  of 
the  Board  of  Supervisors,  except  that  he  must  not  enter  thereon  any 
assessments,  or  taxes,  marked  on  the  assessment  book  "Paid."  On 
said  duplicate  he  must  add  up  the  valuations,  and  enter  the  total  valua- 
tion of  the  property.  He  must  then  enter,  in  a  separate  money  column, 
in  the  duplicate  assessment  book,  the  respective  sums,  in  dollars  and 
cents  (rejecting  the  fractions  of  a  cent),  to  be  paid  as  a  State  tax  on 
each  piece  of  property,  at  the  rate  of  fifty  cents  on  each  one  hundre  d 
dollars  of  its  value,  as  fixed  in  said  book,  and  must  then  foot  up  the 
column,  showing  the  total  amount  of  such  taxes. 

Sko.  8.  Within  forty-five  days  after  the  passage  of  this  Act,  the 
Auditor  of  each  county  must  deliver  both  of  said  "  duplicate  assess- 
ment books  "  to  the  Tax  Collector  of  his  county,  with  a  certificate  at- 
tached that  each  is  correctly  made,  and  must  take  the  Collector's  re- 
ceipt therefor,  and  must  charge  the  Tax  Collector  with  the  full  amounts 
of  the  taxes  thereon,  and  forthwith  transmit,  by  mail,  to  the  Con- 
troller, a  statement  of  the  amount  ko  charged. 

Sec.  9.  Within  ten  days  after  the  receipt  of  said  books,  the  Tax 
Collector  must  publish  a  notice  that  the  taxes  entered  on  said  books 
will  become  delinquent  on  the  first  Monday  in  July,  eighteen  hundred 
and  seventy-four,  and  that,  unless  paid  prior  thereto,  twenty- five  per 
cent,  will  be  added  to  the  amount  thereof. 

Sec.  10.  Sections  three  thousand  seven  hundred  and  forty-nine, 
three  thousand  seven  hundred  and  fifty,  three  thousand  seven  hundred 
and  fifty-one,  three  thousand  seven  hundred  and  fifty-two,'  three  thou- 
sand seven  hundred  and  fifty-three,  three  thousand  seven  hundred  and 
fifty-four,  and  three  thousand  eleven  hundred  and  fifty -five  of  the 
Political  Code,  are  hereby  made  applicable  to  proceedings  under  this 
Act. 

Sec.  11.  On  the  second  Monday  in  Jnly,  eighteen  hundred  and 
seventy-four,  the  Tax  Collector  of  each  county  must  attend  at  the  of- 
fice of  the  Auditor,  with  both  of  said  duplicates,  and  carefully  compare 
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them  with  the  fl6Be8t>ment  books,  and  every  item  marked  '*  Paid**  on 
the  duplicate,  mnst  be  marked  "  State  tax  paid  "  oppoute  the  assess- 
ment on  the  original. 

8ec.  12.  The  Tax  Collector  must,  at  the  same  time,  deliver  to  the 
Auditor,  certified  as  correct,  a  complete  '*  delinquent  list  '*  for  each  of 
Baid  fiscal  years.  The  lists  must  be  as  prescribed  in  section  three 
thousand  seven  hundred  and  sixty  of  the  Political  Code,  and  such  pro- 
ceedings must  bt)  had  as  are  required  by  section  three  thousand  seven 
hundred  and  sixty-one  of  said  Code. 

Bkc.  13.     The  Auditor  must  at  once  transmit  said  delinquent  list  to 
the  Controller  of  State. 

Sec.  14 .    The  Controller,  in  the  name  of  the  people  of  the  State  of 
California,  must  at  once  enforce  the  collection  of  the  taxes  delinqnent, 
the  twenty-five  per  cent,  added,  and  the  interest,  in  his  discretiou, 
either  by  civil  actions,  as  such  actions  are  prosecuted  upon  express  con- 
tracts for  the  direct  payment  of  money  made  and  payable  in  this  State, 
or  by  actions  to  enforce  the  lien  of  the  assessment,  as  mortgage  liens 
are  enforced;  and,  txcept  as  otherwise  eipresslv  pro^ided  in  this  Act, 
the  Code  of  Civil  Procedure  is  hereby  made  applicable  to  such  actions. 
Sec.  15.    In  every  such  action  the  delinquent  list,  or  a  copy  thereof, 
certified  by  the  Controller,  shall  be  prima  facie  evidence  of  the  validity 
of  the  assessment,  that  the  amount  therein  stated  is  due,  and  of  every 
fact  necessary  to  maintain  the  action. 

Sec.  16.  Whenever  any  money  is  collected  in  any  such  action,  it 
shall  be  paid  into  Court,  and  of  the  amount  of  the  taxes  and  percent- 
age, ten  per  cent,  shall  be  paid  to  the  attorney  employed  by  the  Con- 
troller to  prosecute  the  action,  and  the  balance,  with  the  interest,  shall 
be  paid  to  the  Tax  Collector  of  the  proper  county.  The  costs  shall  be 
paid  to  the  officers  who  rendered  the  services  lor  which  such  costs  were 
taxed. 

Sec.  17.  Whenever  the  clerk  pays  over  to  a  Tax  Collector  any  moneys 
Clertt^*'*  ^^  *^  collected,  he  must  take  a  receipt  therefor,  in  duplicate,  file  one  in  the 
papers  relating  to  the  case,  and  transmit  the  other  to  the  Auditor  of  the 
county  of  which  the  collector  to  whom  the  money  was  paid  is  an  offi- 
cer; and  the  Auditor  must  require  the  Collector,  at  his  next  monthly 
settlement,  to  pay  said  money  into  the  County  Treasury. 

Sso.  18.  Sections  four,  three  thousand  seven  hundred  and  eighty- 
nine,  three  thousand  eight  hundred  and  three,  three  thousand  eight 
hundred  and  eighty-five,  and  three  thousand  eight  hundred  and  eighty- 
eight  of  the  Political  Code,  are  made  applicable  to'  the  construction  of 
this  Act,  and  to  proceedings  had  under  it. 

Sec.  19.  There  shall  be  no  limitation  as  to  the  time  in  which  aetions, 
under  this  Act,  may  be  commenced. 

Sec.  20.  The  Auditors  of  the  respective  counties  shall  receive,  to 
their  own  use,  for  services  performed  under  this  Act,  a  reasonable  com- 
pensation, to  be  audited  and  allowed  by  the  Board  of  Examiners,  and 
paid  out  of  the  State  Treasury. 

Sec.  21.  The  State  shall  not  be  responsible  to,  or  pay  any  county 
officer,  except  Auditor,  for  any  services  performed  under  this  Act;  but 
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the  fees  for  such  servioes  shall  be  taxed  with  the  other  costs  in  the 
action,  and  shall,  when  collected,  be  paid  to  the  officers  for  their  own 
use. 
Sec.  22.    This  Act  shall  be  in  force  from  and  after  its  passage. 


An  Act  to  Define  the  Senatorial  and  Assenibly  Districts  of  this  State,  and 

to  Apportion  the  Bepresentation  thereof.    [Approved  March  16, 1874. "j 
(Enacting  Clause.) 

SscnoN  1.  The  counties  of  San  Diego  and  San  Bernardino  shall  be 
the  First  Senatorial  District,  and  shall  elect  one  Senator;  and  each  of 
said  counties  shall  elect  one  member  of  the  Assembly. 

Sec.  2.  The  county  of  Los  Angeles  shall  be  the  Second  Senatorial 
District,  and  shall  elect  one  Senator  and  two  members  of  the  Assembly. 
Sec.  3.  The  counties  of  Ventura,  Santa  Barbara  and  San  Luis 
Obispo,  shall  be  the  Third  Senatorial  District,  and  shall  elect  one 
Senator;  Ventura  and  Santa  Barbara,  jointly,  shall  elect  one  member  of 
the  Assembly,  and  San  Luis  Obispo  shall  elect  one  member  of  the 
Assembly. 

Sec.  4.  The  counties  of  Tulare,  Inyo,  Fresno,  Mono  and  Kern,  shall 
be  the  Fourth  Senatorial  District,  and  shall  elect  one  Senator;  Fresno 
shall  elect  one  member  of  the  Assembly;  Tulare  and  Eem  shall  elect 
jointly  one  member  of  the  Assembly;  and  Mono  and  Inyo  shall  elect 
jointly  one  member  of  the  Assembly. 

Sko  .  5.  The  counties  of  Mariposa,  Merced,  and  Stanislaus,  shall  be 
the  Fifth  Senatorial  District,  and  shall  elect  one  Senator;  Mariposa 
and  Merced  shall  jointly  elect  one  member  of  the  Assembly,  and  Stan- 
islaus shall  elect  one  member  of  the  Assembly. 

Sec.  6.  The  counties  of  .Santa  Cruz,  Monterey  and  San  Benito  shall 
be  the  Sixth  Senatorial  District,  and  shall  elect  jointly  one  Senator; 
and  each  of  said  counties  shall  elect  one  member  of  the  Assembly. 

Sko.  7.  The  county  of  Santa  Clara  shall  be  the  Seventh  Senatorial 
District,  and  shall  elect  two  Senators  and  three  members  of  the  Assem- 
bly. 

Sec.  8.  The  city  and  county  of  San  Francisco,  and  the  county  of  San 
Mateo,  shall  be  the  Eighth  Senatorial  District,  and  shall  elect  one 
Senator.  The  county  of  San  Mateo  shall  elect  one  member  of  the 
Assembly. 

Sec.  9.  That  portion  of  the  city  and  county  of  San  Francisco  bounded 
and  described  as  follows,  to  wit:  Commencing  at  a  point  where  the 
soatherly  line  of  United  States  military  reservation  known  as  the 
"  Presidio  Beservation  "  intersects  with  the  waters  of  the  Pacific  Ocean; 
thence  meandering  along  the  waters  of  said  ocean,  and  the  waters  of 
the  bay  of  San  Francisco,  northerly,  easterly  and  southerly,  to  the 
point  where  Washington  street  intersects  with  said  bay ;  thence  west- 
erly along  said  Washington  street  to  its  intersection  with  First  Avenue; 
thence  northerly  along  said  avenue  to  its  intersection  with  the  south- 
erly boundary  line  of  the  said  "  Presidio  Reservation;"  thence  west- 
erly and  along  the  southerly  boundary  line  of  said  ''Presidio  Reserva- 
tion *'    to  its  intersection  with  the  Pacific  Ocean,  and  the  point  of 
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Twelfth 

Senat'ial 

diatrlct. 


Thirteenth 
Senatorial 
d- strict. 


beginning  shall  be  the  Ninth  Senatorial  District,  and  shall  elect  tvo 
Senators  and  four  members  of  the  Assembly. 

Sec.  10.  That  portion  of  the  city  and  county  of  San  Francisco 
bounded  and  described  as  follows,  to  wit:  Commencing  at  a  point  where 
the  southerly  boundary  line  of  the  "  Presidio  Beservation  "  intersects 
with  the  waters  of  the  Pacific  Ocean ;  thence  easterly  and  along  the 
southerly  boundary  line  of  said  "Presidio  Beserration"  to  the  point 
where  First  Avenue  intersects  with  said  boundary  line;  thence  southerly 
along  said  First  Ayenue  to  the  point  where  Washington  street  intersects 
with  said  First  Avenue;  thence  easterly  along  said  Washington  street  to 
its  intersection  with  the  waters  of  the  bay  of  San  Francisco ;  thence 
southerly  along  the  line  of  said  bay  to  the  point  of  intersection  of  Mar- 
ket street  with  said  bay;  thence  westerly  along  said  Market  street  to  the 
point  where  Geary  street  intersects  with  said  Market  street;  thence 
westerly  along  said  Geary  street  to  where  it  connects  with  the  Point 
Lobos  Toll  Boad;  thence  along  said  Point  Lobos  Toll  Road,  and  said 
Toll  Bond,  produced  in  a  direct  line  to  the  Pacific  Ocean;  thence  north- 
erly along  said  ocean  to  the  point  of  beginning,  shall  be  the  Tenth  Sena- 
torial District,  and  shall  elect  two  Senators  and  four  members  of  the 
Assembly. 

Sec.  11.  That  portion  of  the  city  and  county  of  San  Francisco, 
bounded  and  described  as  follows,  to-wit:  Commencing  at  a  point  on 
the  line  of  Market  street,  where  Fourth  street  intersects  with  said 
Market  street;  thence  easterly  and  along  said  Market  street  to  the 
waters  of  the  Bay  of  San  Francisco ;  thence  southerly  and  south- 
westerly along  the  line  of  the  waters  of  said  bay,  to  a  point  where 
Fourth  street  intersects  with  said  bay  ;  thence  northerly  along  the  line 
of  said  Fourth  street  to  the  the  point  of  beginning,  shall  be  the  Eleventh 
Senatorial  District,  and  shall  elect  two  Senators  aud  four  members  of 
the  Assembly. 

Sec.  12.  That  portion  of  the  city  and  county  of  San  Francisco, 
bounded  and  described  as  follows,  to- wit:  Commencing  at  the  inter- 
section of  Larkin  and  Geary  streets,  and  running  thence  easterly  along 
said  Geary  street  to  its  intersection  with  Market  street;  thence  south- 
westerly along  the  line  of  said  Market  street,  to  the  point  of  intersec- 
tion of  Fourth  street  with  said  Market  street ;  thence  southerly  along 
said  Fourth  street  to  the  point  of  its  intersection  with  Channel  street ; 
thence  southwesterly  along  said  Channel  street  to  the  point  of  its  inter- 
section with  Eighth  street;  thence  northerly  along  said  Eighth  street  to 
the  point  of  its  intersection  with  Market  street;  thence  southwesterly 
along  said  Market  street  to  the  point  of  the  intersection  of  Larkin 
street  with  said  Market  street ;  thence  northerly  along  aaid  Larkin 
street  to  the  point  of  beginning,  shall  be  the  Twelfth  Senatorial  Dis- 
trict, and  shall  elect  two  Senators  and  four  members  of  the  Assembly. 

Sec.  13.  That  part  of  the  city  and  county  of  San  Franoisoo, 
bounded  and  described  as  follows,  to- wit:  Commencing  at  a  point 
where  the  Point  Lobos  Toll  Boad,  produced  in  a  direct  line  weRterly, 
intersects  with  the  waters  of  the  Pacific  Ocean,  and  running  thence 
easterly  along  said  Point  Lobos  Toll  Boad  to  the  point  of  its  connec- 
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tion  with  Geary  street;  thence  along  said  Geary  street,  easterly,  to  its 
intersection  with  Larkin  street ;  thence  southerly  along  said  Larkin 
street  to  the  point  of  its  intersection  with  Market  street;  thence  north- 
easterly along  said  Market  street  to  the  point  where  Eighth  street  in- 
tersects with  said  Market  street;  thence  southeasterly  along  said  Eighth 
street  to  its  intersection  with  Channel  street;  thence  northeasterly 
along  said  Channel  street  to  the  point  of  its  intersection  with  Fourth 
street;  thence  southeasterly  along  said  Fourth  street  to  the  point  of  its 
intersection  with  the  Bay  of  San  Francisco;  thence  southerly  along  the 
line  of  the  waters  of  said  bay,  to  the  point  of  intersection  of  the 
boundary  line  between  the  city  and  county  of  San  Francisco  and  the 
county  ot  San  Mateo,  with  the  waters  of  said  bay ;  thence  westerly 
along  said  boundary  line  to  the  point  of  its  intersection  with  the  Facitic 
Ocean;  thence  northerly  along  the  line  of  said  Ocean  to  the  point  of 
beginning,  shall  be  the  Thirteenth  Senatorial  District,  and  shall  elect 
two  Senators  and  four  members  of  the  Assembly. 

Skg.  14.  The  county  of  Alameda  shall  be  the  Fourteenth  Senatorial 
District,  and  shall  have  two  Senators  and  three  members  of  the  As- 
sembly. 

Seo.  15.  The  counties  of  Contra  Costa  and  Marin  shall  be  the 
Fifteenth  Senatorial  District,  and  shall  elect  one  Senator,  and  each  of 
said  counties  shall  elect  one  member  of  the  Assembly. 

Sec.  16.  The  counties  of  San  Joaquin  and  Amador  shall  be  the 
Sixteenth  Senatorial  District;  San  Joaquin  shall  elect  one  Senator,  and, 
jointly,  with  Amador,  shall  elect  one  Senator;  San  Joaquin  shall  elect 
three  members  of  the  Assembly,  and  Amador  shall  elect  two  members 
of  the  Assembly. 

Sec.  17.  The  counties  of  Tuolumne  and  Calaveras  shall  be  the  Sev- 
enteenth Senatorial  District,  and  shall  elect  one  Senator,  and  each  of 
said  counties  shall  elect  one  member  of  the  Assembly. 

Skg.  18.  The  county  of  Sacramento  shall  be  the  Eighteenth  Sena- 
torial District,  and  shall  elect  two  Senators  and  three  members  of  the 
Assembly. 

Seo.  19.  The  counties  of  Solano  and  Yolo  shall  be  the  Nineteenth 
Senatorial  District;  Solano  shall  elect  one  Senator  and  two  members  of 
the  Assembly;  Yolo  shall  elect  one  member  of  the  Assembly,  and, 
jointly  with  Solano,. shall  elect  one  Senator. 

Skg.  20.  The  counties  of  Napa,  Lake,  and  Sonoma,  shall  constitute 
the  Twentieth  Senatorial  District,  and  shall  elect  one  Senator;  and 
Napa  and  Lake  counties  shall  each  elect  one  member  of  the  Assembly. 
Seo.  21.  The  county  of  Sonoma  shall  be  the  Twenty-first  Sena- 
torial District,  and  shall  elect  one  Senator  and  three  members  of  the 
Assembly. 

Skg.  22.  The  county  of  Placer  Khali  be  the  Twenty-second  Sena- 
torial District,  and  shall  elect  one  Senator  and  one  member  of  the 
Assembly. 

Sec.  23.  The  counties  of  El  Dorado  and  Alpine  shall  be  the 
Twenty-third  Senatorial  District,  and  shall  elect  one  Senator;  the 
ooanty  of  £1  Dorado  shall  elect  one  member  of  the  Assembly,  and  the 
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Twenty- 
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counties  of  £1  Dorado  and  Alpine  shall  jointly  elect  one  member  of  the 
Assembly. 

Src.  24.  The  counties  of  Nevada  and  Sierra  shall  be  the  Twenty- 
fourth  Senatorial  District;  Nevada  shall  elect  one  Senator  and  three 
members  of  the  Assembly;  Sierra  shall  elect  one  member  of  the  AB.^in- 
bly  and  one  Senator  jointly  witb  Nevada. 

Sec.  25.  The  counties  of  Yuba  and  Sutter  shall  be  the  Twenty-fifth 
Senatorial  District,  and  shall  elect  one  Senator;  Yuba  shall  elect  two 
members  of  the  Assembly,  and  Sutter  shall  elect  one  member  of  the 
Assembly. 

Sec.  26.  The  countiei  of  Butte,  Plumas,  and  Lassen,  shall  be  the 
Twenty-sixth  Senatorial  District,  and  shall  elect  one  Senator;  Butte 
shall  elect  two  members  of  the  Assembly,  and  Plumas  and  Lassen  shall 
jointly  elect  one  member  of  the  Assembly. 

Sec.  27.  The  counties  of  Mendocino,  Humboldt,  Klamath,  and  Del 
Norte,  shall  be  the  Twenty-seventh  Senatorial  District,  and  shall  elect 
one  Senator;  Humboldt  and  Mendocino  shall  each  elect  one  member  of 
the  Assembly,  and  Klamath  and  Del  Norte  shall  jointly  elect  one  mem- 
ber of  the  Assembly. 

Sec  28.  The  counties  of  Siskiyou,  Modoc,  Trinity,  and  Shasta 
shall  be  the  Twenty-eighth  Senatorial  District,  and  shall  elect,  jointly, 
one  Senator;  Siskiyou  and  Modoc  shall  elect,  jointly,  one  member  of 
the  Assembly;  Trinity  and  Shasta  shall  elect,  jointly,  one  member  of 
the  Assembly. 

Sec.  29.  The  counties  of  Colusa  and  Tehama  shall  be  the  Twenty- 
ninth  Senatorial  District,  and  shall  elect  one  Senator  and  one  member 
of  the  Assembly. 

Sec.  30.  At  the  general  election  to  be  held  in  the  year  eighteen 
hundred  and  seventy-five,  and  every  four  years  thereafter,  there  Khali 
be  elected  in  the  First,  Fifth,  Sixth,  Seventh,  Eighth,  Ninth,  Tenth, 
Eleventh,  Fourteenth,  Fifteenth,  Sixteenth,  Eighteenth,  Nineteenth, 
Twentieth,  Twenty-seventh,  and  Twenty-ninth  Districts,  one  Senator 
each,  and  in  the  Twelfth  and  Thirteenth  Districts,  two  Senators  each. 

Sec.  31.  At  the  general  election  to  be  held  in  the  year  eighteen 
hundred  and  seventy-seven,  and  every  four  years  thereafter,  there  shall 
be  elected  in  the  Second,  Third.  Fourth,  Seventh,  Ninth,  Tenth,  Elev- 
enth, Fourteenth,  Sixteenth,  Seventeenth,  Eighteenth,  Nineteenth, 
Twenty-first,  Twenty-second,  Twenty-third,  Twenty-fifth,  Twenty- 
sixth,  and  Twenty-eighth  Districts,  one  Senator  each,  and  in  the 
Twenty-fourth  District,  two  Senators. 

Sec.  32.  At  the  general  election  to  be  held  in  the  year  eighteen 
hundred  and  seventy-five,  and  every  two  years  thereafter,  members  of 
the  Assembly  shall  ba  elected  in  the  several  districts  and  counties  of 
the  State  as  is  provided  in  this  Act. 

Sec.  33.  All  Acts  and  parts  of  Acts  in  conflict  with  the  provisions 
of  this  Act  are  hereby  repealed. 
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TO  THE 


PENAL  CODE, 

ENACTED  AT  THE  TWENTIETH  LEGISLATIVE 

SESSION,  1W3-4. 


UNLESS  OTHERWISE  STATED  AT  THE  CLOSE  OF  THE  SECTION,  THESE 
AMENDMENTS  TAKE  EFFECT  JULY  1st.  1874. 


tiou. 


4*  The  rule  of  the  Common  Law,  that  penal  statutes  should  receive 
a  strict  conbtruction  in  favor  ot  him  upon  whom  a  penalty  was  to  be 
inflicted,  has  been  abrogated  by  the  Code,  which  has  constituted  itself, 
in  this  respect,  its  own  interpreter.     Ex  parte  Gutierrez,  45  Cal.  429. 

7.  Words  used  in  this  Code  in  the  present  tense  in-  woMb  what 
elude  the  future  as  well  as  the  present;  words  used  in  indeflni- 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  person  includes  a  corporation  as 
well  as  a  natural  person;  writing  includes  printing; 
oath  includes  affirmation  or  declaration;  and  every 
mode  of  oral  statement  under  oath  or  affirmation  is  em- 
braced bj  the  term  **  testify,"  and  every  written  one  in 
the  term  **  depose;"  signature  or  subscription  includes 
mark,  when  the  person  cannot  write,  his  name  being 
written  near  it,  and  witnessed  by  a  person  who  w^rites 
his  own  name  as  a  witness.     The  following  words,  also, 
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Code  signi- 
fication of 
wurdB. 


Willfully. 


Neglect, 

negligvice, 

etc. 


Corruptly. 


Malice, 
maliciouBly 


Eno^ngly. 


Bribe. 


Vessel. 


Peace  Offi- 
cer. 


have  in  this  Code  the  signification  attached  to  them  in 
this  section,  unless  otherwise  apparent  from  the  con- 
text: 

1.  The  word  "  willfully,"  when  applied  to  the  intent 
with  which  an  act  is  done  or  omitted,  implies  simply  & 
purpose  or  willingness  to  commit  the  act,  or  make  the 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad- 
vantage; 

2.  The  words  "neglect,"  "negligence,"  "negligent," 
and  "negligently,"  import  a  want  of  such  attention  to 
the  nature  or  probable  consequences  of  the  act  or  omis- 
sion as  a  prudent  man  ordinarily  bestows  in  acting  in 
his  own  concerns: 

3.  The  word  "  corruptly  "  imports  a  wrongful  des^ 
to  acquire  or  cause  some  pecuniary  or  other  advantage 
to  the  person  guilty  of  the  act  or  omission  referred  to, 
or  to  some  other  person; 

4.  The  words  "  malice  "  and  "  maliciously  "  import 
a  wish  to  vex,  annoy,  or  injure  another  person,  or  an 
intent  to  do  a  wrongful  act,  established  either  by  proof 
or  presumption  of  law; 

5.  The  word  "knowingly"  imports  only  a  knowl- 
edge that  the  facts  exist  which  bring  the  act  or  omission 
within  the  provisions  of  this  Code.  It  does  not  require 
any  knowledge  of  the  unlawfulness  of  such  act  or  omis- 
sion; 

6.  The  word  "bribe"  signifies  anything  of  value  or 
advantage,  present  or  prospective,  or  any  promise  or 
undertaking  to  give  any,  asked,  given,  or  accepted,  with 
a  corrupt  intent  to  influence,  unlawfully,  the  person  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity; 

7.  The  word  "  vessel,"  when  used  with  reference  to 
shipping,  includes  ships  of  all  kinds,  steamboats,  canals, 
boats,  barges,  and  every  structure  adapted  to  be  navi- 
gated from  place  to  place  for  the  transportation  of  mer- 
chandise or  persons; 

8.  The  words  "peace  officer"  signify  any  one  of  the 
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officers  mentioned  in  section  eight  hundred  and  seven- 
teen of  this  Code; 

9.  The  word  ''magistrate"  signifies  any  one  of  the  >^«*»*»*«- 
officers  mentioned  in  section  eight  hundred  and  eight  of 

this  Code; 

10.  The  word  "property"  includes  both  real  and   Properly, 
personal  property; 

11.  The  words  "  real  property"  are  coextensive  with  2?^^^p* 
lands,  tenements,  and  hereditaments; 

12.  The  words  **  personal  property  "  include  money,  personal 
goods,    chattels,    things  in  action,   and  evidences    of 
debt. 

13.  The  word  "month"  means  a  calendar  month,   Month, 
unless  otherwise  expressed; 

14.  The  word  "will"  includes  codicils;  wm. 

15.  The  word  "writ"  signifies  an  order  or  precept  writ, 
in  writing,  issued  in  the  name  of  the  people,  or  of  a 
Court  or  judicial  officer,  and  the  word  "  process  "  a  writ 

or  summons  issued  in  the  course  of  judicial  proceed- 
ings; 

16.  Words  and  phrases  must  be  construed  according  Jo^'^I- 
to  the  context  and  the  approved  usage  of  the  language; 

but  technical  words  and  phrases,  and  such  others  as 
may  have  acquired  a  peculiar  and  appropriate  meaning 
in  law,  must  be  construed  according  to  such  peculiar 
and  appropriate  meaning; 

17.  Words  giving  a  joint  authority  to  three  or  more  ^vonisgiv- 

,,.«.  x^  i.1  ..  inK  jointly 

public  omcers  or  other  persons,  are  construed  as  giving  »uthority. 
such  authority  to  a  majority  of  them,  unless  it  be  other- 
wise expressed  in  the  act  giving  the  authority; 

18.  When  the  seal  of  a  Court  or  public  officer  is  re-  ^  Jl'^u^U 
quired  by  law  to  be  affixed  to   any  paper,  the  word 
"seal"  includes  an  impression  of  such  seal  upon  the 

paper  alone,  or  upon  any  substance  attached  to  the 
paper  capable  of  receiving  a  visible  impression.  The 
seal  of  a  private  person  may  be  made  in  like  manner, 
or*  by  the  scroll  of  a  pen,  or  by  writing  the  word  "  seal " 
against  his  name ; 
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State,  what 
it  includes. 


19.  The  word  ''State,"  when  applied  to  the  differ- 
ent parts  of  the  United  States,  includes  the  District  of 
Columbia  and  the  Territbries,  and  the  words  **  United 
States  "  may  include  the  District  and  Tenitories. 


Crlinea 
defined. 


17.  A  felony  is  a  crime  which  is  punishable  with 
death  or  by  imprisonment  in  the  State  Prison.  Every 
other  crime  is  a  misdemeanor.  When  a  crime  punish- 
able by  imprisonment  in  the  State  Prison  is  also  pun- 
ishable by  fine  or  imprisonment  in  a  county  jail,  in  the 
discretion  of  the  Court,  it  shall  be  deemed  a  misde- 
meanor for  all  purposes  after  a  judgment  imposing  a 
punishment  other  than  imprisonment  in  the  State 
Prison.     (Approved  March  7th,  1874.     Sixty  days.) 


Who  are 
capable  of 
commitlng 
crimcB. 


26.  All  persons  are  capable  of  committing  crimes 
except  those  belonging  to  the  following  classes : 

1.  Children  under  the  age  of  fourteen,  in  the  ab- 
sence of  clear  proof  that  at  the  time  of  committing  the 
act  charged  against  them,  they  knew  its  wrongfulness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omis- 
sion charged  under  an  ignorance  or  mistake  of  fact, 
which  disproves  any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without . 
being  conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omis- 
sion charged  through  misfortune  or  by  accident,  when 
it  appears  that  there  was  no  evil  design,  intention,  or 
culpable  negligence; 

7.  Married  women  (except  for  felonies)  acting  under 
the  threats,  command,  or  coercion  of  their  husbands; 

8.  Persons  (unless  the  crime  be  punishable  with 
death)  who  committed  the  act  or  made  the  omission 
charged  under  threats  or  menaces  suflBcient  to  show 
that  they  had  reasonable  cause  to  and  did  believe  their 
lives  would  be  endangered  if  they  refused. 
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31.    If  thtire  is  a  conspiracy  between  two  persons  who  fired  to  com- 
mit a  felony,  it  is  immaterial  whether  the  defendant  on  trial  fired  the  « 
fatal  shot,  or  the  other  person,  as  both  are  equally  guilty.     People  y. 
Woody,  45  Cal.  289. 

33.  AccESSOBiEs. — Under  an  indictment  which  charges  a  defend- 
ant as  principal,  he  cannot  be  found  guilty  if  the  evidence  shows  him 
to  be  an  accessory  before  the  fact.     People  v.  McGnngell,  41  Cal.  429. 

43.    Every  person  who,  after  being  required  by  the  Rofngai  to 
Board  of  Judges  at  any  election,  refuses  to  be  sworn,  ortoimswer 

*^  "^  ^.  .  questions  of 

or,  being  sworn,  refuses  to  answer  any  pertinent  ques-  Board  of 

-1-11  "IT*  -I  1  *  -i-ii*    Judges  of 

tion,  propounded  by  such  Board,  touching  the  right  of  Eieotion,  a 

,  misdeiiisan- 

another  to  vote,  is  guilty  of  a  misdemeanor.  or. 

.  52.     Every  person  who  aids  or  abets  in  the  commis-  Persona 

V,     ,  .  aiding  and 

sion  of  any  of  the  offenses  mentioned  in  the  four  pre-  »betting, 

*^  ,  ,  ,  .  ,    ^  punishment 

ceding  sections,  is  punishable  by  imprisonment  in  the  o'- 
County  Jail  for  the  period   of  six   months,  or  in  the 
State  Prison  not  exceeding  two  years. 

62.     Every  person  who  prints  any  ticket  not  in  con-  Printing  op 
formity  with  section  one  thousand  one  hundred  and  ticketanot 
ninety-one  of  the  Political  Code,  or 'who  circulates  or  ity  with  the 
gives  to  another  any  ticket,  knowing  at  the  time  that  laws, 
such  ticket  does  not  conform  to  the  provisions  of  sec- 
tion one  thousand  one  hundred  and  ninety-one  of  the 
Political  Code,  is  guilty  of  a  misdemeanor.    [Approved 
March  25,  1874. 

65.    Every  person  who  exercises  any  function  of  a  Acting  in  a 
public  oflSce  without  taking  the  oath  of  oflSce,  or  with-  city^thout 
out  giving  the  required  bond,  is  guilty  of  a  misdemeanor.  qSIimed. 

70.     Every  executive  or  ministerial  officer  who  know-  Extortion, 
ingly  asks  or  receives  any  ^emolument,   gratuity,    or 
reward,  or  any  promise  thereof,  excepting  such  as  may 
be  authorized  by  law,  for  doing  any  official  act,  is  guilty 
of  a  misdemeanor. 

88.     Every  person  who  obtains  or  seeks  to  obtain  obtaining 
money,  or  other  thing  of  value,  from  another  person  "ropert^to 
upon  a  pretense,  claim,  or  representation  that  he  can  or  v°te  of*'* 
will  improperly  influence  in  any  manner  the  action  of  JTfJiinjJf^* 
any  member  of  a  legislative  body  in -regard  to  any  vote 
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or  legislative  matter,  is  guilty  of  a  felony.  If,  upon  the 
trial  of  an  indictment  found  under  the  provisions  of 
this  section,  the  accused  is  examined  as  a  witness  in  his 
own  behalf,  evidence  may  then  be  given  that  he  has 
committed  acts  in  violation  of  the  provisions  of  this 
section  other  than  the  act  charged  in  the  indictment. 
Upon  the  trial,  no  person,  otherwise  competent  as  a 
witness,  shall  be  disqualified  from  testifying  as  such 
concerning  the  offense  charged  on  the  ground  that  such 
testimony  may  criminate  himself;  but  no  prosecution 
can  afterward  be  had  against  him  for  any  offense  con- 
cerning which  he  testified.  [Approved  March  30, 1874 
Effect  immediately. 

95.  Every  person  who  corruptly  attempts  to  influence 
a  juror,  or  any  person  summoned  or  drawn  as  a  juror, 
or  chosen  as  an  arbitrator,  or  umpire,  or  appointed  a 
referee,  in  respect  to  his  verdict  in,  or  decision  of  any 
cause,  or  proceeding,  pending,  or  about  to  be  brought 
before  him,  either: 

1.  By  means  of  any  communication,  oral  or  written, 
had  with  him  except  in  the  regular  course  of  proceed- 
ings; 

2.  By  means  of  any  book,  paper,  or  instrument  ex- 
hibited, otherwise  than  in  the  regular  course  of  pro- 
ceedings; 

3.  By  means  of  any  threat,  intimidation,  persuasion, 
or  entreaty;  or, 

4.  By  means  of  any  promise,  or  assurance  of  any 
pecuniary  or  other  advantage; 

— Is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  Prison  not  ex- 
ceeding five  years. 


uifoonduct       96.    Every  juror,  or  person  drawn  or  summoned  as  a 
rafereiw^etc  juror,  or  choseu  arbitrator  or  umpire,  or  appointed  ref- 
eree, who  either : 

1.  Makes  any  promise  or  agreement  to  give  a  verdict 
or  decision  for  or  against  any  party;  or, 

2.  Willfidly  and  corruptly  permits  any  communica^ 
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tion  to  be  made  to 'him,  or  receives  any  book,  paper,  in- 
strament,  or  information  relating  to  any  cause  or  matter 
pending  tefore  him,  except  according  to  the  regular 
course  of  proceedings;    , 

— ^Is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  Prison  not  ex- 
ceeding five  years, 

Ue.  Every  person  who  adds  any  names  to  the  list  of  Adding 
persons  selected  to  serve  as  jurors  for  the  county,  either  to  jury  uste. 
by  placing  the  same  in  the  jury  box,  or  otherwise,  or 
extracts  any  name  therefrom,  or  destroys  the  jury  box 
or  any  of  the  pieces  of  paper  containing  the  names  of 
jurors,  or  mutilates  or  defaces  such  names  so  that  the 
same  cannot  be  read,  or  changes  such  names  on  the 
pieces  of  paper,  except  in  cases  allowed  by  law,  is 
guilty  of  a  felony. 

137.  Every  person  who  gives  or  offers,  or  promises  Bribing 
to  give,  to  any  witness,  or  person  about  to  be  called  as  ^  * 
as  a  witness,  any  bribe,  upon  any  understanding  or 
agreement  that  the  testimony  of  such  witness  shall  be 
thereby  influenced,  or  who  attempts  by  any  other  means 
fraudulently  to  induce  any  person  give  false  or  withhold 
true  testimony,  is  guilty  of  a  felony. 

138.  Every  person  who  is  a  witness,  or  is  about  to  witness  re- 

,     -  -  .  .  celvlng  or 

be  called  as  such,  who  receives,  or  offers  to  receive,  any  ofreriDg  to 
bribe,  upon  any  understanding  that  his  testimony  shall  ^r^^- 
be  influenced  thereby,  or  that  he  will  absent  himself 
from  the  trial  or  proceeding  upon  which  his  testimony 
is  required,  is  guilty  of  a  felony. 

151  and  152  of  said  Code  are  repealed. 

1T7.     When  an  act  or  omission  is  declared  by  a  stat-  penalty, 
ute  to  be  a  public  offense, and  no  penalty  for  the  offense  pres?r?be4. 
is  prescribed  in  any  statute,  the  act  or  omission  is  pun- 
ishable as  a  misdemeanor. 
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c^Tpfracy        ^^^'    I^  t-wo  or  more  persons  conspire : 

puSm^nt       1-     To  commit  any  crime; 

fixed.  2.     Falsely  and  maliciously  to  indict  another  for  any 

crime,  or  to  procure  another  to  be  charged  or  arrested 

for  any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or 
proceeding; 

4.  To  cheat  and  defraud  any  person  of  any  property 
by  any  means  which  are  in  themselves  criminal,  or  to 
obtain  money  or  property  by  false  pretenses;  or, 

5^  To  commit  any  act  injurious  to  the  public  health, 
to  public  morals,  or  for  the  perversion  or  obstruction 
of  justice,  or  due  administration  of  the  laws; 

They  are  punishable  by  imprisonment  in  the  County 
Jail  not  exceeding  one  year,  or  by  fine  hot  exceeding 
one  thousand  dollars,  or  both. 

Wearing  185.    It  shall  be  unlawful  for  any  person  to  wear  any 

guise,  when  mask,  f also  whiskers,  or  any  personal  disguise  (whether 

unlawful.  '  i^.    IN    *        .1  , 

complete  or  partial)  for  the  purpose  of: 

1.  Evading  or  escaping  discovery,  recognition,  or 
identification  in  the  commission  of  any  public  offense; 

2.  Concealment,  flight,  or  escape,  when  charged 
with,  arrested  for,  or  convicted  of,  any  public  offense. 
Any  person  violating  any  of  the  provisions  of  this  sec- 
tion shall  be  deemed  guilty  of  a  misdemeanor. 

1 87.  The  term  murder  has  but  one  meaning,  and  thftt  ia,  the  un- 
lawful killing  of  a  human  being  with  malice  aforethought,  either  express 

or  implied.    People  v.  Haun,  44  Cal.  96. 

« 

188*  If  homicide  is  committed  by  means  of  willful,  deliberate,  and 
premeditated  killing,  it  shows  an  abandoned  and  malignant  heart.  Peo- 
ple V.  WilUams,  43  Cal.  344. 

Degrees  of  189.  All  murdcr  which  is  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind 
of  willful,  deliberate,  and  premeditated  killing,  or  which 
is  committed  in  the  perpetration  or  attempt  to  perpe- 
trate arson,  rape,  robbery,  burglary,  or  mayhem,  is 
murder  of  the  ^rst  degree;  and  all  other  kinds  of  mur- 
ders are  of  the  second  degree. 
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The  statate  dividing  murder  into  degrees  does  not  make  murder  in 
the  second  degree  less  or  other  than  murder.  People  v.  Haun,  44  Cal. 
96.  To  constitute  murder  in  the  first  degree  there  must  be  deliberation 
and  premeditation.  People  v.  Valencia,  43  Cal.  552.  In  deliberating 
there  need  be  no  appreciable  time  between  the  intention  to  kill  and  the 
act  of  killing.    People  v.  Williams,  43  Cal.  344. 

190.    Every  person  eniilty  of  murder  in  the  first  de-  PuniBhrnent 

J    r  ^         J  ^  for  murder. 

gree,  shall  suffer  death  or  confinement  in  the  State  ' 
Prison  for  life,  at  the  discretion  of  the  jury,  trying  the 
same;  or  upon  a  plea  of  guilty,  the  Court  shall  deter- 
mine the  same;  and  every  person  guilty  of  murdy  in 
the  second  degree,  is  punishable  by  imprisonment  in 
the  State  Prison  not  less  than  ten  years.  [Approved 
March  28,  1874.     Effect  immediately.] 

197*  (Subd.  2.)  The  killing  of  another  is  justifiable  only  when 
the  entry  into  a  habitation  is  being  made  in  a  violent,  riotous,  or  tu- 
multuous manner,  for  the  purpose  of  offering  violence  to  some  person 
therein,  or  for  the  purpose  of  committing  a  felony  by  violence.  People 
V.  Walsh,  43  Cal.  449. 

(Subd.  3.)  If  a  gun  be  pointed  at  one  in  a  threatening  manner,  un- 
der such  circumstances  as  to  induce  a  reasonable  belief  that  it  is  loaded 
and  will  be  discharged,  and  thereby  produce  death,  or  inflict  a  great 
bodily  injury  on  the  person  threatened,  he  \d\\  be  justified  in  usiug 
whatever  force  will  be  necessary  to  avert  the  apparent  danger,  though  it 
m;iy  afterward  appear  that  the  gun  was  not  loaded.  People  v.  Ander- 
son, 44  Cal. 65. 

198*  What  constitutes  fear  sufficient  to  justify  killing.  See  gen- 
erally. People  V.  Walsh,  43  Cal.  450. 

203.     Every  p^son  who  unlawfully  and  maliciously  Mayhem. 
deprives  a  human  being  of  a  member  of  his  body,  or  '  ®  °*' ' 
disables,  disfigures,  or  renders  it  useless,  or  cuts  or  dis- 
ables the  tongue,  or  puts  out  an  eye,  or  slits  the  nose, 
ear,  or  lip,  is  guilty  of  mayhem. 

212.    The  fear  mentioned  in  the  last  section  may  be  what  fear 

.,v  may  be  an 

eitner :  elemeut  of 

1.  The  fear  of  an  unlawful  injury  to  the  person  or 
property  of  the  person  robbed,  or  of  any  relative  of  his 
or  member  of  his  family;  or,* 
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2.  The  fear  of  an  immediate  and  unlawful  injury  to 
the  person  or  property  of  any  one  in  the  company  of 
the  person  robbed  at  the  time  of  the  robbery. 

220,  A  person  who  stands  by  when  an  attempt  is  made  by  others 
to  commit  a  rape,  but  who  does  not  act  or  aid,  or  abet  its  commiBsion, 
is  not  guilty  of  an  attempt  to  commit  a  rape.  People  t.  Woodward,  45 
Cal.  293. 

Punishment  5i27.  Every  person  who  fights  a  duel,  or  who  sends 
aendf '  ^^  accepts  a  challenge  to  fight  a  duel,  is  punishable  by 
accepting  a    imprisoumeut  in  the  State  Prison  or  in  a  County  Jail 

challenge.  *  •' 

not  exceeding  one  year. 

flTtiS'  ^^*     ^v®ry  person  who  fights  a  duel,  or  who  sends 

dii^^iumed  ^^  accepts  a  challenge  to  fight  a  duel,  shall,  in  addition 
inHfflci^"  *^  *^®  punishment  prescribed  in  the  last  section,  be  for- 
ever disqualified  from  holding  any  office,  or  from  exer- 
cising the  elective  franchise  in  this  State,  and  shall  be 
declared  so  disqualified  in  the  judgment  upon  convic-  i 
tion.  ' 

240-  An  assault  made  without  the  use  of  a  deadly  weapon,  with 
intent  to  do  mere  bodily  harm,  and  not  to  do  murder,  is  a  misde- 
meanor-nothing more.    People  y.  Marat,  45  Cal.  281. 

241 .  Con8trued,'Petty  v.  County  Court  of  San  Joaquin  County,  45 
Cal.  246. 


ing  office, 
etc. 


B«tter>-,  or  243.  A  battery,  or  an  assault  and  battery,  is  punish- 
ISdSTttery.  able  by  fine  not  exceeding  one  thousand  dollars,  or  by 
^owpun    -  jjjjp^-jgQjjmgjj^  ijj  ^]jg   County  Jail  not  exceeding,  one 

year. 
AMuiuit  245.    BVery  person  who  commits  an  assault  upon 

with  deadly      ,  -  ii  .,i  ■•       -ii  •      f 

weapon.  the  persou  of  another  with  a  deadly  weapon  or  instru- 
ment, or  by  any  means  or  force  likely  to  produce  great 
bodily  injury,  is  punishable  by  imprisonment  in  the 
State  Prison,  or  in  a  County  Jail,  not  exceeding  two 
years,  or  by  fine  not  exceeding  five  thousand  dollars, 
or  by  both. 

An  assault  made  with  intent  not  to  do  murder,  but  only  to  do  a  lesser 
bodily  harm,  is  not  constituted  a  felony,  unless  such  an  assault  was 
made  with  a  deadly  weapon,  or  by  resort  to  means  of  a  deadly  nature. 
People  T.  Marat,  45  Cal.  281. 
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248.  A  libel  is  a  malicious  defamation,  expressed  5^^^.^*' 
either  by  writing,  printing,  or  by  signs  or  pictures,  or 
the  like,  tending  to  blacken  the  memory  of  one  who  is 
dead,  or  to  impeach  the  honesty,  integrity,  virtue,  or 
reputation,  or  publish  the  natural  or  alleged  defects  of 
one  who  is  alive,  and  thereby  to  expose  him  to  public 
hatred,  contempt,  or  ridicule. 

266.     Every  person  who  inveigles  or  entices  any  un-  sednction 
married  female,  of  previous  chaste  character,  under  the   of'p?SB5tS! 
age  of  eighteen  years,  into  any  house  of  ill-fame,  or  of  ciSitiJS?' 
assignation,  or  elsewhere,  for  the  purpose  of  prostitu- 
tion, or  to  have  illicit  carnal  connection  with  anv  man  : 
and  every  person  who  aids  or  assists  in  such  inveigle- 
ment or  enticement ;  and  every  person  who,  by  any 
false  pretenses,  false  representation,  or  other  fraudu- 
lent means,  procuress  any  female  to  have  illicit  carnal 
connection  with  any  man,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  five  years,  or  by 
imprisonment  in  a  County  Jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  muwfui 
to  be  busied  or  interred,  the  dead  body  of  any  human  *'^*®*'°^®°**- 
being,  or  any  human  remains,  in  any  place  within  the 
cSrporate  limits  of  any  city  or  town  in  this  State,  or 
within  the  corporate  limits  of  the  city  and  county  of 
San  Francisco,  except  in  a  cemetery,  or  place  of  burial, 
now  existing  under  the  laws  of  this  State,  an^in  which 
interments  have  been  made,  or  that  is  now  or  may 
hereafter  be  established  or  organized  by  the  Board  of 
Supervisors  of  the  county,  or  city  and  county,  in  which 
such  city  or  town,  or  city  and  county,  is  situate,  shall 
be  guilty  of  a  misdemeanor.  [Approved  March  30, 
1874.    Effect  immediately.] 

302.  At  common  law  profane  swearing  was  not  indictable,  except 
when  repeated  so  often  and  so  publicly  as  to  become  an  annoyance  to 
the  public,  and  thus  a  public  nuisance.  Ex-parte  Delaney,  43  Cal. 
479. 
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^^ie*t<f         ^06,     Every  person  who  causes,   procures,  or  em- 
Si  iiSSSJ."     P^oys  any  female  to  play  for  hire,  drink,  or  gain,  upon 
Sre,Vc!yin  ^^y  musical  instrument,  in   any  drinking  saloon,  ball 
^Swlritc.    room,  dance  cellar,  public  garden,  or  any  public  high- 
way,  common  or  street,  or  on  a  ship,  steamboat,  or 
railroad  car,  is  punishable  by  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  exceeding  three   months,    or  by   both;    and  any 
female  so  playing  upon  any  musical  instrument  whatso- 
ever, is  punishable  by  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding one  month,  or  by  both.     (Approved  March 
10th,  1874.) 


Procuring 
female  to 
play  on 
mnsical  in- 
stroment  or 
to  dance, 
etc.,  for     J 
hire, in 
drinking 
saloon. 


Procnrtng 
f emide  to 
dance,  etc., 
for  hire,  in 
drinking 
■aloon. 


306.  Every  person  who  causes,  procures,  or  employs 
any  female  for  hire,  drink,  or  gain,  to  play  upon  any 
musical  instrument,  or  to  dance,  promenade,  or  other- 
wise exhibit  herself,  in  any  drinking  saloon,  dance  cel- 
lar, ballroom,  public  garden,  public  highway,  common, 
park,  or  street,  or  in  any  ship,  steamboat,  or  railroad 
car,  or  in  any  place  whatsoever,  if  in  such  place  there 
is  connected  therewith  the  s^le  or  use,  as  a  beverage,  of 
any  intoxicating,  spirituous,  vinous,  or  malt  liquors;  or 
who  shall  allow  the  same  in  any  premises  under  his  con. 
trol,  where  intoxicating,  spirituous,  vinous,  or  malt 
liquors  are  sold  or  used,  when  two  or  more  persons  are 
present,  is  punishable  by  a  fine  not  less  than  fifty  nor 
more  than  five  hundred  dollars,  or  by  imprisonmeut  in 
the  County  Jail  not  exceeding  three  months,  or  by 
both;  and  every  female  so  playing  upon  any  musical 
instrument,  or  dancing,  promenading,  or  exhibiting 
herself,  as  herein  aforesaid,  is  punishable  by  a  fine  not 
exceeding  one  hundred  dollars,  or  by  imprisonment  in 
the  County  Jail  not  exceeding  one  month,  or  by  both. 
(Approved  March  30th,  1874.) 

307.     Every  person  who  causes,  or  procures,  or  em- 
ploys any  female  to  dance,  promenade,  or  otherwise 
exhibit  herself  for  hire,  drink,  or  gain,  in  any  drinking 
saloon,   dance  cellar,  ball  room,  public  garden,  public 
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highway,  or  any  place  of  a  similar  or  immoral  char- 
acter, is  punishable  by  a  fine  not  exceeding  five  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  three  months,  or  by  both ;  and  every  female 
so  dancing,  promenading,  or  exhibiting  herself,  is  pun- 
ishable by  fine  not  exceeding  one  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  exceeding  one 
month,  or  by  both.  [Approved  March  10,  1374;  60 
days.] 

307  of  the  Penal  Code,  as  amended  by  an  Act  en-  Repealed, 
titled  *  *  An  Act  to  amend  sections  three  hundred  and  six 
and  three  hundred  and  seven  of  the  Penal  Code,"  ap- 
proved March  tenth,  eighteen  hundred  and   seventy- 
four,  is  hereby  repealed.   [Approved  March  30th,  1874.] 

311.    Every  person  who  willfully  and  lewdly,  either:     indecent ex- 

1 .  Exposes  his  person,  or  the  private  parts  thereof,  hSSmons**' 
in  any  public  place,  or  in  any  place  where  there  are  ^ctuMs. 
present  other  persons  to  be  offended  or  annoyed  there- 
by; or, 

2.  Procures,  counsels,  or  assists  any  person  so  to 
expose  himself,  or  to  take  part  in  any  model  artist 
exhibition,  or  to  make  any  other  exhibition  of  himself 
to  public  view,  or  to  the  view  of  any  number  of  persons, 
such  as  is  offensive  to  deceflcy,  or  is  adapted  to  excite 
to  vicious  or  lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscene 
or  indecent  writing,  paper,  or  book;  or  designs,  copies, 
draws,  engraves,  paints,  or  otherwise  prepares  any  ob- 
scene or  indecent  picture  or  print;  or  moulds,  cuts,  casts, 
or  otherwise  makes  any  obscene  or  indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  ad- 
vertisement of  any  such  writing,  paper,  book,  picture, 
print,  or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words,  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby — Is  guilty 
of  a  misdemeanor. 
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Keepini; 

risordeily 
hoizsee. 


Writing  or 
publishing 
notices  of 
means  io 
procure 
abortion  or 
miscar- 
riage. 


Owner  or 
lessee  of 
drinking 
place  per- 
mitting 
minors  to 
play  Ht 
game  of 
chance. 


316.  Every  person  who  keeps  any  disorderly  house, 
or  any  house  for  the  purpose  of  assignation  or  prostitu- 
tion, or  any  house  of  public  resort,  by  which  the  peace, 
comfort,  or  decency  of  the  immediate  neighborhood  is 
habitually  disturbed,  or  who  keeps  any  inn  in  a  dis- 
orderly manner;  and  every  person  who  lets  any  apart- 
ment or  tenement,  knowing  that  it  is  to  be  used  for  the 
purpose  of  assignation  or  prostitution,  is  guilty  of  a 
misdemeanor. 

317.  Every  person  who  willfully  writes,  composes, 
or  publishes  any  notice  or  advertisement  of  any  medi- 
cine or  means  for  producing  or  facilitating  a  miscar- 
riage or  abortion,  or  for  the  prevention  of  conception, 
or  who  offers  his  services  by  any  notice,  advertisement, 
or  otherwise,  to  assist  in  the  accomplishment  of  any 
such  purpose,  is  guilty  of  a  felony. 

336.  Every  owner  or  lessee,  or  keeper  of  any  house 
used  in  whole,  or  in  part,  as  a  saloon  or  drinking  place, 
who  knowingly  permits  any  person  under  twenty-one 
years  of  age  to  play  at  any  game  of  chance  therein,  is 
guilty  of  a  misdemeanor.  [Approved  March  24th, 
1874.] 


Mismanage.  348.  Every  captaiu  or  other  person  having  charge 
steamboats,  of  any  stcamboat  used  for  the  conveyance  of  passengers, 
or  of  the  boilers  and  engines  thereof,  who,  from  ignor- 
ance or  gross  neglect,  or  for  the  purpose  of  excelling 
any  other  boat  in  speed,  creates,  or  allows  to  be 
created,  such  an  undue  quantity  of  steam  as  to  burst  or 
'  break  the  boiler,  or  any  apparatus  or  machinery  con- 
nected therewith,  by  which  bursting  or  breaking  human 
life  is  endangered,  is  guilty  of  a  felony. 


MisraanRge- 
ment  <»f 
stcAin  boil- 
er, a  felony. 


349.  Every  engineer  or  other  person  having  charge 
of  any  steam  boiler,  steam  engine,  or  other  apparatus  for 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  works,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 
created,  such  an  undue  quantity  of  steam  as  to  burst  or 
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break  the  boiler  or  engine,  or  apparatus,  or  cause  any 
other  accident  whereby  human  life  is  endangered,  is 
guilty  of  a  felony. 

870.  Anything  which  is  injurious  to  health,  or  is  in-  PubUcnuiB- 
decent,  or  offensive  to  the  senses,  or  an  obstruction  to  nued ' 
the  free  use  of  property,  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property  by  an  entire 
community  or  neighborhood,  or  by  any  considerable 
number  of  persons,  or  unlawfully  obstructs  the  free 
passage  or  use,  in  the  customary  manner,  of  any  naviga- 
ble lake,  or  river,  bay,  stream,  canal,  or  basin,  or  any 
public  park,  square,  street,  or  highway,  is  a  public 
nuisance. 

371.     An  act  which  affects  an  entire  community  or  unequal 
neighborhood,  or  any  considerably  number  of  persons,   S?SJge. 
as  specified  in  the  last  section,  is  not  less  a  nuisance 
because  the  extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  is  unequal. 

879.    Every  person,  not  the  master  or  owner,  or  not  uniicenfled 

•^  .  plloUng. 

authorized  to  act  as  pilot  under  the  laws  of  this  State, 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  of  this  State  for  which  there  are  commissioned  or 
licensed  pilots,  or  who  pilots  or  offers  to  pilot  any  ves- 
sel to  or  from  any  port  other  than  that  for  which  he  is 
commissioned  or  licensed,  and  for  which  there  are 
pilots  so  commissioned  or  licensed,  is  guilty  of  a  mis- 
demeanor. 

381.     Every  person  who,  in  putting  up  in  any  bag,  putting  ex- 

bale,  box,  barrel,  or  other  package,  any  hops,  cotton,  BSbstencea 

wool,  grain,  hay,  or  other  goods  usually  sold  in  bags,  o?  g^a"^^* 

bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  Srweight, 

111  •  J  "L  •  "L    J.  ^         i  1  with  intent 

or  conceals  therein  anything  whatever,  tor  the  purpose  to  mcreaae 
of  increasing  the  weight  of  such  bag,  bale,  box,  barrel  ^  * 
or  package,  with  intent  thereby  to  sell  the  goods  therein, 
or  to  enable  another  to  sell  the  same,  for  an  increased 
weight,  is  punishable  by  fine  of  not  less  than  twenty- 
five  dollars  for  each  offense. 
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Sale  of  in- 
toxicating 
liquoFB  to 
dniukards 
or  indians. 


Exhibiting 
deformitiea 
for  hire. 


Aiding  ad- 
vising or 
encoraging 
suicide. 


387.  Every  persbn  who  sells  or  fumishee,  or  causes 
to  be  sold  or  furnished,  intoxicating  liquors  to  any 
habitual  or  common  drunkard,  or  Indian,  is  guilty  of 
misdemeanor.     [Approved  March  26th,  1874.] 

•  •  400.  Every  person  exhibiting  the  deformities  of  an- 
other, or  his  own  deformities,  for  hire,  is  guilty  of  a 
misdemeanor;  and  every  person^:who  shall  by  any  arti- 
ficial means  give  to  any  person  the  appearance  of  a 
deformity,  and  shall  exhibit  such  person  for  hire,  shall 
be  guilty  of  a  misdemeanor.  [Approved  February  4, 
1874.] 

400.  Every  person  who  deliberately  aids  or  advises, 
or  encourages,  another  to  commit  suicide,  is  guilty  of 
a  felony. 

462'    A  distinct  offense  from  that  defined   in  Section  459,  aute. 
People  V.  Taggart,  43  Cal.  83. 


GniitypoB-        466.    Every  person  having  upon  him,  or  in  his  pos- 

BCBBion  of  .  "l-ll  1  l«i  il>i  L 

burglarious  sessiou,  a  pick-locK,  crow,  key,  bit,  or  other  instrument 
mp  enicn  ^^  ^qqI^  ^»ith  intent  feloniously  to  break  or  enter  into 
any  building,  or  who  shall  knowingly  make  or  alter,  or 
shall  attempt  to  make  or  alter,  any  key  or  other  instru- 
ment above  named,  so  that  the  same  will  fit  or  open  the 
lock  of  a  building,  without  being  requested  so  to  do  by 
some  person  having  the  right  to  open  the  same,  or  who 
shall  make,  alter,  or  repair  any  instrument  or  thing, 
knowing,  or  having  reason  to  believe,  that  it  is  intended 
to  be  used  in  committing  a  misdemeanor  or  felony,  is 
guilty  of  misdemeanor.  Any  of  the  structures  men- 
tioned in  section  four  hundred  and  fifty-nine  of  this 
Code,  shall  be  deemed  to  be  a  building  within  the 
meaning  of  this  section.     [Approved  March  3,  1874.] 

475*    To  constitute  the  crime  of  possessing  forged  notes  with  in- 
tent to  pass  them,  the  law  only  requires  the  guilty  possession.    It  is 
not  necessary  that  the  intent  to  fill  up  unfinished  notes  should  bf 
.•  prdven  by  an  attempt  to  do  so.    Possession,  with  knowledge  of  the 

purpose  tor  which  they  are  designed,  is  sufficient.    People  v.  Ah  Sab, 
41  Cal.  645. 
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481.  Every  person  who  counterfeits,  forges,  or  alters  ^ewn^or 
any  ticket,   check,    order,  coupon,  receipt  for  fare  or  Jfc^?5 
pass,  issued  by  any  railroad  company,  or  by  any  lessee  ^nroJd*" 
or  manager  thereof,  designed  to  entitled  the  holder  <^™P*°y- 
to  ride  in  the  cars  of  such  company,  or  who  utters,  pub- 
lishes or  puts  into  circulation,  any  such  counterfeit,  or 
altered  ticket,  check,  or  order,  coupon,  receipt  for  fare  or 

pass,  with  intent  to  defraud  any  such  railroad  company, 
or  any  lessee  thereof,  or  any  other  person,  is  punishable 
by  imprisonment  in  the  State  Prison,  or  in  the  County 
Jail,  not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  imprisonment 
and  fine. 

482.  Every  person  who,  for  the  purpose  of  restoring  iu*torinR 

,....,  T  •ii*ii       cancelled 

to  its  original  appearance  and  nominal  value  m  whole  ticket. 

clxeck  etc 

or  in  part,   removes,  conceals,  fills  up,  or  obliterates,  of  R^i^'iroad 
the  cuts,    marks,   punch-holes,    or  other  evidence  of  or  offering 
cancelation,   from  any  ticket,   check,    order,  coupon,   payment  of 


fare. 


receipt  for  fare  or  pass,  issued  by  any  railroad  com- 
pany, or  any  lessee  or  manager  thereof,  canceled 
in  whole  or  in  part,  with  intent  to  dispose  of  by  sale 
or  gift,  or  to  circulate  the  same,  or  with  intent  to 
defraud  the  railroad  company,  or  lessee  thereof,  or 
any  other  person,  or  who,  with  like  intent  to  defraud, 
offers  for  sale,  ob  in  payment  of  fare  on  the  railroad  of 
the  company,  such  ticket,  check,  order,  coupon,  or 
pass,  knowing  the  same  to  have  been  so  restored,  in 
whole  or  in  part,  is  punishable  by  imprisonment  in  the 
County  Jail,  not  exceeding  six  months,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  both  such  im- 
prisonment and  fine. 

496.  Every  person  who,  for  his  own  gain,  or  to  pre-  'i^yjng  or 
vent  the  owner  from  again  possessing  his  property,  ^^^ 
buys  pr  receives  any  personal  property,  knowing  the 
same  to  have  been  stolen,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  five  years,  or;in 
the  county  jail  not  exceeding  six  months,  or  by  both; 
and  it  shall  be  presumptive  evidence  that  such  property 
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Limitation 
on  two  pre- 
ceding sec- 
tions. 


673.  The  forfeiture  and  disbbilities  imposed  by  the  Common  Law 
upon  persons  attainted  of  felony,  are  nnknown  to  the  lavs  of  this 
State.  No  consequences  follow  a  conviction  for  felony,  except  such  as 
are  declared  by  statute.    Estate  of  Nerac,  35  Cal.  392. 

OT5.  The  provisions  of  the  last  two  preceding  sec- 
tions must  not  be  construed  to  render  the  persons 
therein  mentioned  incompetent  as  witnesses  upon  the 
trial  of  a  criminal  action  or  proceeding,  or  incapable 
of  making  and  acknowledging  a  sale  or  convejance  of 
property. 

v»in»tion         678.     Whenever  in  this  Code  the  character  or  grade 
nnder^hia     of  an  offeusc.    Or  its  punishmcnt,  is  made  to  depend 

Code  to  be 

estimated     upou  the  valuc  of  the  property,  such  value  shdU  be  es- 
timated exclusively  in  United  States  gold  coin. 

688*  To  require  the  prisoner,  during  the  progress  of  the  trial,  to 
appear  and  remain  with  chains  and  shackles  upon  his  limbs,  witbont 
evident  necessity,  as  a  means  of  securing  his  presence  for  judgment,  is 
a  violation  of  the  Common  Law  rules,  and  of  the  statute.  People  v. 
Harrington,  42  Cal .  165. 

Jurisdiction  795.  The  jurisdiction  of  a  violation  of  sections  412, 
ofiAwie.^^  413  and  414  of  the  Penal  Code,  or  a  conspiracy  to  violate 
prue  lights,  either  of  said  sections,  is  in  any  county,  first,  in  which 
any  act  is  done  toward  the  commission  of  the  offense; 
or,  second,  into,  out  of,  or  through  which  the  offender 
passed  to  commit  the  offense;  or,  third,  where  tbe 
offender  is  arrested.  [Approved  March  7,  1874;  60 
days.] 

799.  As  against  murder,  whether  of  the  first  or  second  degree, 
there  is  no  limitation.    People  v.  Haun,  44  Cal.  9G. 

829.  Within  the  meaning  of  the  Criminal  Practice  A.ct,  a  prisoner 
released  on  bail  is  not  imprisoned  during  such  release.  Ex  parte  Jones 
&  EUwood,  41  Cal.  209. 


Doors  and 

^rlndcws 

maybe 

broken, 

when. 


844.     To  make  an  arrest,  a  private  person,  if  the 

offense  be  a  felony,  and  in  all  cases  a  peace  officer, 

may  break  open  the  door  or  window  of  the  house  in 

which  the  person  to  be  arrested  is,  or  in  which  they 
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have  reasonable  grounds  for  believing  him  to  be,  after 
having  demanded  admittance  and  explained  the  purpose 
for  which  admittance  is  desired. 

858.  The  Act  to  regulate  proceedings  before  committing  magis- 
trates contains  no  provision  anthorizing  or  permitting  an  oath  to  be  ad- 
ministered to  the  person  accused.  He  is  not  to  be  examined  generally, 
nor  cross-examined  at  all.  People  v.  Gibbons,  43  Cal.  557.  The  Act 
of  1866,  authorizing  accused  persons  to  become  witnesses  in  their  own 
behalf,  is  not  applicable  to  preliminary  examination.  Id.  **  Charge  " 
in  preliminary  examination  and  in  indictments  dii*tinguished.  Ex  parte 
Byan,  44  Cal.  557. 

872.  When  a  party  is  convicted  of  a  criminal  offense,  and  appeals 
to  the  County  Court,  and,  pending  the  appeal,  is  released  on  bail,  and 
the  judgment  is  affirmed,  a  second  commitment  need  only  recite  the 
judgment  of  conviction,  and  state  that  defendant  appealed,  and  that 
udgment  was  affirmed.  It  need  not  recite  the  judgment  of  the  County 
Court,  or  that  a  remitittur  had  been  issued.  Ex  parte  Jones  &  Ellwood, 
44  Cal.  209. 

877.  The  mere  recommendation  of  a  Grand  Jury  that  such  party 
be  detained  to  answer  before  another  Grand  Jury,  is  not  of  itself  good 
cause  for  his  detention.  Ex  parte  Bull,  42  Cal.  197.  The  facts  consti- 
tuting good  cause  for  the  detention  of  a  party,  not  indicted,  at  the  next 
term,  must,  in  a  great  measure,  be  left  to  the  discretion  of  the  Court, 
to  be  determined  by  the  particular  circumstances  of  each  case.    Id. 

896.     A  challenge  to  an  individual  Grand  Juror  may  ciuiieiig* 
be  interposed  for  one  or  more  of  the  following  causes  jurur. 
only: 

1.  That  he  is  a  minor; 

2.  That  he  is  an  alien; 

3.  That  he  is  insane; 

4.  That  he  is  a  prosecutor  upon  a  charge  against  the 
defendant; 

5.  That  he  is  a  witness  on  the  part  of  the  prosecu- 
tion, and  has  been  served  with  process  or  bound  by  an 
undertaking  as  such; 

6.  That  a  state  of  mind  exists  on  his  part  in  refer- 
ence to  the  case,  or  to  either  party,  which  will  prevent 
him  from  acting  impartially  and  without  prejudice  to 
the  substantial  rights  of  the  party  challenging;  but  no 
person  shall  be  disqualified  as  a  juror  by  reason  of  hav- 
ing formed  or  expressed  an  opinion  upon  the  matter  or 

327 


§896-954  Penal  Code,  1873-4. 

caase  to  be  submitted  to  such  jury,  founded  upon  pub- 
lic rumor,  statements  in  public  journals,  or  common 
notoriety,  provided  it  satisfactorily  appear  to  the  Court, 
upon  his  declaration,  under  oath  or  otherwise,  that  he 
can  and  will,  notwithstanding  such  an  opinion,  act  im- 
partially and  fairly  upon  the  matters  to  be  submitted  to 
him. 

Manodrof        801,    The  challenges  mentioned  in  the  last  three  sec- 
trying  chai-  tions  may  be  oral  or  in  writing,  and  must  be  tried  by 
the  Court. 

Oath  of  903.     The  following  oath  must  be   administered  to 

Foreman .  _ 

the  Foreman  of  the  Grand  Jury:  **Tou,  as  Foreman  of 
the  Grand  Jury,  will  diligently  inquire  into,  and  true 
presentment  make,  of  all  public  offenses  against  the 
people  of  this  State,  committed  or  triable  within  this 
county,  of  which  you  shall  have  or  can  obtain  legal  evi- 
dence. Tou  will  keep  your  own  counsel  and  that  of 
your  fellows  and  of  the  Government,  and  will  not,  ex- 
cept when  required  in  the  due  course  of  judicial  proceed- 
ings, disclose  the  testimony  of  any  witness  examined 
before  you,  nor  anything  which  you  or  any  other  Grand 
Juror  may  have  said,  nor  the  manner  in  which  you  or 
any  other  Grand  Juror  may  have  voted  on  any  matter 
before  you.  Tou  will  present  no  person  through  mal- 
ice, hatred,  or  ill-will,  nor  leave  any  unpresented 
through  fear,  favor,  or  affection,  or  for  any  reward,  or 
the  promise  or  hope  thereof;  but  in  all  your  present- 
ments you  will  present  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  according  to  the  best  of  your 
skill  and  understanding,  so  help  you  God." 

950.  ^^  ^^  indictment  for  receiving  stolen  property,  the  allegi- 
tion  of  the  name  of  the  person  who  stole  the  goods,  or  that  his  name  is 
nnknown  to  the  Grand  Jury,  is  unnecessary  and  immaterial.  People  ▼. 
Avila,  43  Cal.  197. 

Indictment       954.    The  indictment  must  charge  but  one  offense, 
buToie  o?*  but  the  samo  offense  may  be  set  forth  in  different  fonns 
under  different  counts,  and,  when  the  offense  may  be 
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committed  by  the  use  of  different  means,  the  means 
may  be  alleged  in  the  alternative  in  the  same  count. 

An  indictment  against  two  persons  for  murder  may  charge  in  one 
count  one  as  principal  and  the  other  as  accessory,  and  in  another  count 
the  latter  as  principal  and  the  former  as  accessory.  People  v.  Valen- 
cia, 43  Gal.  552.  Such  indictment  does  not  charge  each  defendant  with 
two  offenses,  nor  are  the  two  counts  repugnant.  Id.  Sufficiency  of 
indictment  for  possessing  unfinished  forged  bank  bills,  containing  two 
descriptions  of  same  offense.  People  v.  Ah  Sam,  41  Gal.  615.  Burglary 
and  housebreaking  are  two  distinct  offenses,  and  cannot  be  made  to 
constitute  one  offense  by  means  of  an  averment  in  the  indictment  to 
that  effect.    People  v.  Taggart,  43  Gal.  81. 

956-  111  an  indictment  for  arson,  the  building  burned  may  be 
alleged  to  have  been  the  property  of  one  not  the  owner,  but  who  was  oc- 
cnpying  it  as  a  residence  when  it  was  burned.  People  v.  Wooley,  44 
Cal.  494. 

Q^0.  Abson. — An  indictment  for  arson,  which  charges  that  the  de- 
fendant, at  a  time  named,  was  in  the  county  where  it  is  found,  and 
then  and  there  feloniously  burned  a  building,  sufficiently  shows  that 
the  offense  was  committed  at  a  place  within  the  jurisdiction  of  the 
Conrt.     People  v.  Wooley,  44  Gal.  494. 

Assault  with  Deadly  Weapon.— An  indictment  for  an  assault  with  a 
deadly  weapon,  with  intent  to  do  bodily  injury  to  another,  may  in  gen- 
eral terms  ayer  the  assault  to  have  been  made  *'with  a  deadly  weapon." 
People  V.  Gongleton,  44-  Gal.  93.  The  weapon  by  name,  does  not  in 
sncli  case,  become  a  necessary  ingredient  of  the  crime,  but  the  nature 
of  the  weapon,  as  being  deadly  or  otherwise,  is  alone  important;  and  it 
is  essential  to  aver  it  in  some  appropriate  way,  to  have  been  deadly  in 
its  character.    Id. 

BuBGLARY. — In  an  indictment  for  burglary,  an  allegation  that  the 
prisoner  in  the  night  time  entered  feloniously,  burglariously,  and  with 
force  and  arms,  is  substantially  to  say,  felonice  et  burglariter  fregit. 
People  V.  Long,  43  Gal.  445. 

liABCEsr.  -  An  allegation  of  the  ownership  of  the  stolen  property,  is 
essential  in  an  indictment  for  larceny,  unless  the  offense  is  otherwise 
sufficiently  described.    People  v.  Hughes,  41  Gal.  234. 

MtTBDER. — In  an  indictment  for  murder,  it  was  charged  that  the 
accused  **  on  the  fourth  day  of  September.  A.  D.  1870,  at^the  county  and 
State  aforesaid,  did  feloniously,  willfully,  maliciously,  and  of  his  malice 
aforethought,  shoot,  kill  and  murder  one  Enoch  Barnes:'*  Held,  to  be 
a  sufficient  charge  of  the  death  of  Barnes.  People  y.  Sanford,  43 
Cal.  29. 

HscoYKBiNO  Stolen  Pkopbrtt. — A  charge  in  an  indictment  which 
alleges  that  the  defendant  received  certain  stolen  property  for  his  own 
gain,  knowing  that  it  was  stolen  property,  is  sufficient,  without  alleg- 
ing that  he  received  it  both  for  his  own  gain  and  to  prevent  the  owner 
from  again  possessing  his  property.    People  v.  Avila,  43  Gal.  197. 
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Sdf^tmeniT  ^^'  ^^  ^^  indictment  for  the  larceny  or  embezzle- 
OT**emblt^  ment  of  money,  banknotes,  certificates  of  stock,  or  val- 
Eiement.  tiablc  securitios,  or  for  a  conspiracy  to  cheat  and  de- 
fraud a  person  of  any  such  property,  it  is  sufficient  to 
allege  the  larceny  or  embezzlement,*  or  the  conspiracy 
to  cheat  and  defraud,  to  be  of  money,  banknotes,  cer- 
tificates of  stock,  or  valuable  securities,  without  speci- 
fying the  coin,  number,  denomination,  or  kind  thereof. 

Previous  969.    In  chskTsins  in  an  indictment  the  fact  of  a  pre- 

conviction      .  .  i^.         *     *  1  0         ..        .  .  L 

of  another    vious  couvictiou  of  a  fclonv,  or  of  an  attempt  to  commit 

offence,  how  .  , 

stated  In  in-  an  offeuse  which,  if  perpetrated,  would  have  been  a  fel- 

dlctment.  *         j        i 

ony,  or  of  petit  larceny,  it  is  sufficient  to  state:  "That 
the  defendant,  before  the  commission  of  the  offense 
charged  in  this  indictment,  was  in  [giving  the  title  of 
the  Court  in  which  the  conviction  was  had]  convicted 
of  a  felony  [or  attempt,  etc.,  or  of  petit  larceny]." 
If  more  than  one  previous  conviction  be  charged  in  the 
indictment,  the  date  of  the  judgment  upon  each  convic- 
tion shall  be  stated,  and  not  more  than  two  previous 
convictions  shall  be  charged  in  any  one  indictment. 

Distinction       971.    The  distinction  between  an  accessory  before 

between  ao-  ,      •'      .        , 

bSore*th  *^®  ^^^^  ^^^  ^  principal,  and  between  principals  in  the 
'rin?r**i  first  and  second  degree,  in  cases  of  felony,  is  abrogated, 
abrogated'.  an(j  all  persous  concerned  in  the  commission  of  a  fel- 
ony, whether  they  directly  commit  the  act  constituting 
the  offense,  or  aid  and  abet  in  its  commission,  thoogh 
not  present,  shall  hereafter  be  indicted,  tried,  and  pun- 
ished as  principals,  and  no  additional  facts  need  be 
alleged  in  any  indictment  against  such  an  accessory 
than  are  required  in  an  indictment  against  his  prin- 
cipal. 

Accessory  972.  An  acccssory  to  the  commission  of  a  felony 
SJLi  and  may  be  indicted,  tried  and  punished,  though  the  prin- 
pri^ncips?*^^  cipal  may  be  neither  indicted  nor  tried,  and  though  the 

has  not  been  .       .       i  i  i  •li     j 

or  has  been  principal  may  nave  been  acquitted. 

acquitted.        r-  jt  ^ 
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985.     When  the  indictment  is  for  a  felony,  and  the  JS^t 
defendant,  before  the  finding  thereof,  has  given  bail  for  ^VncreiS?^ 
his  appearance  to  answer  the  charge,    the  Court  to  ^^en^ii- 
which  the  indictment  is  presented,  or  in  which  it  is  for*SonV* 
pending,  may  order  the  defendant  to  be  committed  to 
actual  custody,   unless  he  gives  bail  in  an  increased 
amount,  to  be  specified  in  the  order. 

1004-  A  demnrrer  to  an  indictment  that  it  charges  two  offenses, 
is  permitted.    People  v.  Taggart,  43  Gal.  81. 

1016.  The  plea  of  a  defendant  confessing  himself  guilty  of  a 
crime,  shonld  not  be  entered,  except  with  his  express  consent,  given  by 
him  personally  in  directions  in  open  Court.  People  v.  McCrory,  41 
Cal.  458.  No  plea  of  present  insanity  is  required.  If,  at  any  time 
during  the  trial,  a  doubt  arises  as  to  the  sanity  of  the  defendant,  it  is 
the  duty  of  the  Court  of  its  own  motion,  to  suspend  further  proceedings 
in  the  case  until  the  question  of  sanity  has  been  determined.  People 
v.  Ah  Ying,  42  Cal.  18.  Counsel  for  defendant  cannot  waive  the  in- 
quiry.  Id.  Drunkenness  cannot  be  given  in  evidence,  as  an  excuse 
for  crime;  but  when  in  a  case  of  homicide,  the  jury  are  to  pass  on  the 
question  of  premeditation,  for  the  purpose  of  fixing  the  degree  of  the 
crime,  drunkenness  may  be  taken  into  consideration,  for  the  purpose 
solely  of  passing  on  the  fact  of  premeditation,  keeping  in  view  the  fact 
that  a  drunken  man  may  act  with  premeditation  as  well  as  a  sober  one. 
People  V.  Williams,  43  Cal.  344.  Mere  threats  antecedently  made, 
amount  to  no  excuse  for  a  deadly  assault,  when  the  party  assailed  has 
made  no  demonstration  of  a  hostile  or  equivocal  character.  People  v. 
Wright,  45  Cal .  260.  Evidence  of  threats  when  not  admissible.  People 
Y.  Benfrow,  41  Cal.  37. 

1018-  Discretion  of  Court  in  permission  of  withdrawal  of  plea  of 
"guilty.'*  People  V.  McCrory,  41  Cal.  458.  A  party  should  not  be 
permitted  to  trifle  with  the  Court,  by  deliberately  entering  a  plea  of 
guilty  on  one  day,  and  capriciously  withdrawing  it  the  next.  People  v. 
McCrory,  41  Cal.  458.  The  Court  should  be  indulgent  in  permitting 
the  plea  to  be  withdrawn,  when  there  is  reason  to  believe  that  it  has 
been  entered  through  inadvertence,  and  without  deliberation,  or 
ignorantly,  and  mainly  from  the  hope  that  the  punishment  to  which 
the  accused  would  be  otherwise  exposed,  may  thereby  be  mitigated. 
Id. 

1021*  Acquittal  for  variance  when  a  bar  to  subsequent  prosecu- 
tion. People  V.  Hughes,  41  Cal.  234.  Discharge  of  jury,  because  un- 
able to  agree,  when  not  an  acquittal.  Ex-parte  McLaughlin,  41  Cal. 
211.  Former  trial  when  a  bar.  Ex-parte  Hartman,  44  Cal.  32.  Failure 
of  jury  to  agree,  before  adjournment  of  term,  when  a  bar.  Ex-parte 
Cage,  45  Cal.  248. 
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FreyiooB 
conviction. 
iBBue  on 
question 
now  made 
and  tried. 


1025.  When  a  defendant,  who  is  charged  in  the  m- 
'dictment  with  [having  suffered  a  previous  conviction, 
pleads  either  guilty  or  not  guilty  of  the  offense  for 
which  he  is  indicted,  he  must  be  asked  whether  he  has 
suffered  such  previous  conviction.  If  he  answers  that 
he  has,  his  answer  shall  be  entered  by  the  clerk  in  the 
minutes  of  the  Court,  and  shall,  unless  withdrawn  by 
consent  of  the  Court,  be  conclusive  of  the  fact  of  his 
having  suffered  such  previous  conviction  in  all  subse- 
quent i^toceedings.  If  he  answer  that  he  has  not,  his 
answer  shall  be  entered  by  the  clerk  in  the  minutes  of 
the  Court,  and  the  question  whether  or  not  he  has  suf- 
fered such  previous  conviction,  shall  be  tried  by  the 
jury  which  tries  the  issue  upon  the  plea  of  **not  guilty,** 
or  in  case  of  a  plea  of  **  guilty,"  by  a  jury  impanneled  for 
that  purpose.  The  refusal  of  the  defendant  to  answer 
is  equivalent  to  a  denial  that  he  has  suffered  such  pre- 
vious conviction.  In  case  the  defendant  pleads** not 
guilty,"  and  answers  that  he  has  suffered  the  previous 
conviction,  the  charge  of  the  previous  conviction  shall 
not  be  read  to  the  jury,  nor  alluded  to  on  the  trial. 


Transmis- 
Plon  of  in- 
dictment 
Jrom 

'  ounty  to 
District 
Courts. 


1028.  When  an  indictment  is  found  in  the  County 
Court  for  treason,  misprision  of  treason,  murder,  or 
manslaughter,  it  must  be  transmitted  by  the  clerk  to 
a  District  Court  of  the  county  for  trial,  except  when 
the  indictment  is  found  against  a  person  holding  the 
office  of  District  Judge. 


Indictments       1029*.     All  iudictmeuts  found  against  a  County  Judge 

County  must  also  be  transmitted  to  a  District  Court  of  the 

Jn-ige  to  be 

traDSTOit-  county  for  trial. 

ted.  '  "^ 


Ordering  of 
disposing  of 
issues  on 
the  caleu- 
dar. 


1048.  The  issues  on  the  calendar  must  be  disposed 
of  in  the  following  order,  unless  for  good  cause  the 
Court  shall  direct  an  indictment  to  be  tried  out  of  its 
order : 

•  1.     Indictments  for  felony,  when  the  defendant  is  in 
custody; 
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2.  Indictments  for  misdemeanor,  when  the  defend- 
ant is  in  custody; 

3.  Indictment  for  felony,  when  the  defendant  is  on 
bail;  • 

4.  Indictment  for  misdemeanor,  when  the  defendant 
is  on  bail; 

1052.     When  an  indictment  is  called  for  trial,  or  at  postpon- 
any  time  previous  thereto,  the  Court  may,  upon  suf-  S^b7  ^^ 
ficient  cause*,  direct  the  trial  to  be  postponed  to  another  °  *"  ' 
day  of  the  same,  or  of  the  next  term. 

Where  there  is  a  sufficient  showing  as  to  the  materiality  of  absent 
vitnesses,  and  no  apparent  lack  of  diligence  in  the  effort  to  procure 
their  attendance,  a  motion  to  continue  a  cause  for  the  term,  particularly 
if  it  be  the  first  application,  should  be  granted.  People  y.  McCrory , 
41  Cal.  458. 

1070.    If   the  offense  charged  be  punishable  with   Number  of 
death,  or  with  imprisonment  in  the  State  Prison  for  cii»uengee. 
Ufe,  the  defendant  is  entitled  to  twenty,  and  the  State 
to  ten  peremptory  challenges.     On  a  trial  for  any  other 
offense,  the  defendant  is  entitled  to  ten  and  the  State  to 
five  peremptory  challenges. 

1072-  Where  a  juror,  whose  name  is  on  the  poll  tax  list  only,  is 
sworn  to  try  the  cause,  aud  the  defendant  receives  the  juror  without 
objection  as  to  his  competency,  he  cannot  be  heard,  after  verdict  is 
rendered,  to  object  that  the  juror  was  lacking  in  this  particular. 
People  V.  Sanford,  43  Cal.  29. 

1073.      Particular  causes  of  challenge  are  of  two  i*»rticuiar 

&inas .  challengee. 

1.  For  such  a  bias  as,  when  the  existence  of  the 
facts  is  ascertained,  in  judgment  of  law  disqualifies  the 
juror,  and  which  is  known  in  this  Code  as  implied  bias; 

2.  For  the  existence  of  a  state  of  mind  on  the  part 
of  the  juror  in  reference  to  the  case,  or  to  either  of  the 
parties,  which  will  prevent  him  from  acting  with  entire 
impartiality  and  without  prejudice  to  the  substantial 
rights  of  either  party,  which  is  known  in  this  Code  as 
actual  bias. 

A  challenge  to  a  juror  for  actual  bias  must  be  entered  on  the  min- 
utes of  the  Court,  and  an  application  must  be  made  to  the  Court  to 
haTe  triers  appointed.    People  v.  Benfrow,  41  Cal.  37. 
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fhX^e°'        J^^'74.     A  challenge  for  implied  bias  may  be  taken  for 
for^impiied    ^n  j^jj^j  ^j^y  ^f  ^Yxe  foUowing  causes,  and  for  no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degree- 
to  the  person  alleged  to  be  injured  by  the  offense 
charged,  or  on  whose  complaint  the  prosecution  vas 
instituted,  or  to  the  defendant; 

2.  Standing  in  the  relation  of  guardian  and  ward,  at- 
torney and  client,  master  and  servant,  or  landlord  and 
tenant,  or  being  a  member  of  the  family  of  the  defen- 
dant, or  of  the  person  alleged  to  be  injured  by  the  of- 
fense charged,  or  on  whose  complaint  the  prosecution 
was  instituted,  or  in  his  employment  on  wages; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil 
action,  or  having  complained  against  or  been  accused 
by  him  in  a  criminal  prosecution ; 

4.  Having  served  on  the  Grand  Jury  which  found 
the  indictment,  or  on  a  Coroner's  jury  which  inquired 
?nto  the  death  of  a  person  whose  death  is  the  subject  of 
the  indictment; 

5.  Having  served  on  a  trial  jury  which  has  tried 
another  person  for  the  ofifense  charged  in  the  indict- 
ment; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  tty 
the  same  indictment,  and  whose  verdict  was  set  aside, 
or  which  was  discharged  without  a  verdict,  after  the 
case  was  submitted  to  it; 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  charged  as  an  offense; 

8.  If  the  oflfense  charged  be  punishable  with  death, 
the  entertaining  of  such  conscientious  opinions  as 
would  preclude  his  finding  the  defendant  guilty;  in 
which  case  he  mustneither  be  permitted  nor  compelled 
to  serve  as  a  juror. 

(Subd.  8.)  The  mere  formation  of  hypotbeticol  opinions  as  to  the 
guilt  or  innocence  of  the  prisoner,  founded  on  hearsay  or  informatiou* 
and  unaccompanied  with  malice  or  ill  will,  is  not  Rufficienc  to  snpport 
a  challenge  for  implied  bias.    People  v.  Murphy,  45  Cal.  137. 

In  Gjsineraij. — A  challenge  in  a  criminal  case  must  specify  the  par- 
ticular ground  of  challenge.  If  for  bias,  it  must  state  what  kind  of 
bias,  and  the  particular  cause  from  which  such  bias  is  to  be  inferred. 
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People  V.  Renfrow,  41  Cal.  37;  People  v.  McGungill,  41  Cal.  429; 
People  V.  Wulsh,  43  Cal.  447.  An  unqualified  expression  of  an  opinion, 
even  thongh  the  opinion  itself  be  of  a  qualified  character,  is  ground  of 
challenge  for  implied  bias.  People  v.  Brotherton,  43  Cal.  530;  People 
▼.  Etlwards,  41  Cal.  640.  When  disallowance  of  challenge  not  pre- 
judicial.   People  V.  McGungill,  41  Cal.  429. 

1076.     In  a  challenee  for  implied  bias,  one  or  more    caiwes  of 

_  challenge, 

of  the  causes  stated  in  81074  must  be  alleged.     In  a   how  stated. 

1  n   •        1  J    Juror  not  to 

challenge  for  actual  bias,  the  cause  stated  in  the  second  ^  excused, 
subdivision  of  §1073  must  be  alleged;  but  no  person 
shall  be  disqualified  as  a  juror  by  reason  of  having 
formed  or  expressed  an  opinion  upon  the  matter  or 
cause  to  be  submitted  to  such  jury,  founded  upon 
public  rumor,  statements  in  public  journals,  or  com- 
mon notoriety ;  provided  it  appear  to  the  Court,  upon 
his  declaration,  under  oath  or  otherwise,  that  he  can 
and  will,  notwithstanding  such  an  opinion,  act  im- 
partially and  fairly  upon  the  matters  to  be  submitted  to 
him.  The  challenge  may  be  oral,  but  must  be  entered 
in  the  minutes  of  the  Court  or  of  the  phonogi'aphic 
reporter. 

1 077-  It  is  no  answer  to  a  challenge  for  implied  bias  to  say  that 
in  the  mind  or  thonght  of  the  party  challenged,  the  opinion  was  quali- 
fied, thongh  in  its  form  of  expression  it  was  unqualified.  The  ad- 
mitted fact  being  that  he  had  unqualifiedly  expressed  his  opinion  upon 
the  question  of  the  guilt  or  innocence  of  the  prisoner,  he  was  thereby 
in  judgment  of  law  incompetent  to  serve  as  a  juror.  People  y.  Ed- 
wards, 41  Cal.  640. 

1078.     If  the  facts  are  denied,  the  challenge  must  be  challenge 
tried  by  the  Court.  ^^e*^"^ 


Court. 


1079*  If  ojo.  objection  is  to  be  made  to  the  appointment  of  a  trier 
in  a  criminal  case,  it  must  be  made  at  the  time,  and  the  grounds  of  ob- 
jection brought  to  the  attention  of  the  Court ;  and  if  the  objection  be 
overruled,  an  exception  must  be  reserved  in  the  usual  mode.  People 
V.  Voll,  43  Cal.  166. 

1079, 1080  of  said  Code  are  repealed.  Repealed. 

1083.  The  Court  must  allow  or  disallow  the  chal-  Decision  of 
lenge,  and  its  decision  must  be  entered  in  the  minutes  S^«d!  ^ 
of  the  Court. 
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Bepeiued.         1084, 1085  of  Said  Code  are  repealed. 

1085*  When  after  proper  invostigation  had,  donbts,  more  or  less 
grave,  as  to  the  actual  state  vf  mind  of  the  jnror  still  remain,  the  chal- 
lenge for  implied  bias  should  be  allowed.  People  v.  Brotherton,  43 
Cal.  530. 

Order  of  1093.    The  jury  having  been  impanneled  and  sworn, 

the  trial  must  proceed  in  the  following  order,  unless 
otherwise  directed  by  the  Court : 

1.  If  the  indictment  be  for  felony,  the  Clerk  must 
read  it,  and  state  the  plea  of  the  defendant  to  the  joiy. 
And  in  cases  where  the  indictment  charges  a  previons 
conviction,  and  the  defendant  has  confessed  the  same, 
the  Clerk,  in  reading  such  indictment,  shall  omit  there- 
from all  that  relates  to  such  previous  conviction.  In 
all  other  cases  this  formality  may  be  dispensed  with; 

2.  The  District  Attorney,  or  other  counsel  for  the 
people,  must  open  the  cause  and  offer  the  evidence  in 
support  of  the  indictment; 

3.  The  defendant,  or  his  counsel,  may  then  open  the 
defense,  and  offer  his  evidence  in  support  thereof; 

4.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  Court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  case; 

5.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  District  Attorney,  or  other 
counsel  for  the  people,  and  counsel  for  the  defendant, 
may  argue  the  case  to  the  Court  and  jury;  the  District 
Attorney,  or  other  counel  for  the  people,  opening  the 
argument,  and  having  the  right  to  close; 

6.  The  Judge  may  then  charge  the  jury,  and  most 
do  so  on  any  points  pertinent  to  the  issue,  if  requested 
by  either  party;  and  he  may  state  the  testimony  and 
declare  the  law.  If  the  charge  be  not  given  in  writing, 
it  must  be  taken  down  by  the  phonographic  reporter. 

(Snbd.  5.)  Order  of  arguments  of  counsel.  People  t.  Fair,  43  Cal. 
137.  Disoretion  of  Court  as  to  who  to  open.  Id.  Where  two  coansel 
on  each  side  argue  the  case,  they  must  speak  alternately;   and,  if  the 
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prosecution  open,  the  defense  has  the  right  to  the  close;  and  it  is  error 
to  refuse  an  application  to  do  so.  Id.  The  counsel  for  the  prisoner  is 
not  entitled  to  make  his  argument  on  the  case  made  out  by  the  prose- 
cution when  the  prosecution  closes.  The  argument  is  to  be  made  when 
the  evidence  is  concluded.  People  v.  Williams,  43  Cal.  344.  In  a 
criminal  case,  it  is  competent  for  the  District  Court  to  require  the 
counsel  for  the  defendant  to  open  and  the  counsel  for  the  prosecution 
to  close  the  argument  to  the  jury.  The  Court  need  not  state  any 
reasons  for  such  ruling.  People  v.  Haun,  44  Cal.  96.  It  is  irregular 
for  counsel  for  the  prosecution  against  objections  of  defendant's  coun- 
sel, to  comment  on  the  refusal  of  defeodant  to  be  cross-examined  to 
the  whole  case.    People  v.  McGungill,  41  Cal.  429. 

(Subd.  6. )  In  criminal  cases,  it  is  a  fatal  error  to  give  oral  instruc- 
tions to  the  jury  without  the  consent  of  defendant.  People  v.  Trim, 
37  Cal.  274;  People  v.  Sanford,  43  Cal.  29;  People  v.  Max,  45  Cal. 
254.  And  the  consent  of  the  defendant  cannot  be  presumed  from  his 
presence  and  failure  to  make  objections  when  the  oral  instruction  is 
given.  People  v.  Sanford,  43  Cal.  29;  People  v.  Prospero,  44  Cal.  186. 
A  written  charged  may  be  waived.  People  v.  Bumberger,  45  Cal.  650. 
The  Court  may,  by  the  express  consent  of  the  defendant,  or  by  the 
mutual  consent  of  the  parties,  charge  the  jury  orally.  People  v. 
Kearney,  43  Cal.  383.  An  entry  in  the  minutes  of  the  Court  that 
"the  Court  charge  the  jury  orally"  (a  written  charge  being  expressly 
waived),  must  be  construed  as  a  "mutual  consent  to  an  oral  charge. 
Id. 

iNBTBtronoNS  ON  Vabious  Points.  —  Beasonable  doubt.  People  v. 
Ashe,  44  Cal.  288.  Circumstantial  evidence.  People  v.  Padillia,  42 
Cal.  536.  Insanity.  People  v.  Bumberger,  45  Cal.  650.  Deliberation 
of  accused  before  the  killing.  People  v.  Williams,  43  Cal.  344.  Peo- 
ple V.  Valencia,  43  Cal.  552.  Malice  and  deliberation.  People  v. 
Donahue,  45  Cal.  321.  Implication  of  law.  People  v.  Woody,  45  Cal. 
289.     Guilty  possession.    People  v.  Bodundo,  44  Cal.  538. 

1096 J  Defendant  entitled  to  benefit  of  doubt.  People  v.  Moody, 
45  Cal.  289.    Beasonable  doubt,  what  is.     People  v.  Ashe,  44  Cal.  288. 


1 102*  Chabacteb.- -Accused  persons  entitled  to  presumptions  of 
character  of  ordinary  fairness.  People  v.  Fair,  43  Cal.  137.  Evidence 
of  character  when  admissible.  People  v.  Edwards,  41  Cal.  640.  On 
the  trial  for  larceny  if  the  defendant  introduces  testimony  tending  to 
show  his  good  character,  the  jury  cannot  disregard  this  testimony  but 
muBt  take  it  into  consideration  with  the  testimony  tending  to  establish 
his  guilt.  People  v.  Kaina,  45  Cal.  289.  Proof  of  good  character  a 
fact  <*or  the  jury.     People  v.  Ashe,  44  Cal.  288. 

Confessions  and  Declabations. — People  v.  Johnson,  41  Cal.  452. 
Presumptions  as  to  subsequent  confessions.    Id. 

Bbputation. — It  is  competent  to  prove  by  reputation  the  existence  of 
a  corporation.    People  v.  Ah  Sam,  41  Cal.  645. 
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Statements. — The  eyidence  of  the  committing  magistrate,  as  to  the 
statement  made  by  the  prisoner  on  his  preliminary  examination,  is  not 
admissible  on  the  trial.    People  v.  Gibbons,  43  Cal.  557. 

Proof  op  *' Locus  Delkcti.  "- Where  the  evidence  tended  to  show 
that  the  ofifense  charged  in  the  indictment  was  committed  at  «  certain 
saloon;  but  there  was  nothing  in  the  record  tending  to  show  that  the 
saloon  was  situated  in  the  county,  there  was  a  failure  to  prove  the  locus 
deUdU    People  v.  Parks,  44  Cal.  105. 

Witnesses. — The  rule  that  no  person  is  to  be  held  incompetent  on 
account  of  matters  of  religious  belief .  applies  to  dying  declarationB. 
People  V.  Sanford,  43  Cal.  29. 

AccBssoBT. — One  jointly  indicted  as  accessory  after  the  fact,  is  a  com- 
petent witness  for  the  people  on  the  trial  of  the  principal.  People  t. 
Rodundo,  44  Cal.  538. 

SHEBiFF.-^May  testify  to  statements  made  to  him  by  the  accused  after 
his  arrest,  if  such  statements  are  made  voluntarily,  without  any  threats 
or  promises  of  reward.    People  v.  Rodundo,  44  Cal.  638. 

Experts. — A  witness,  though  not  an  expert,  may  in  connection  with  a 
conversation  detailed  by  him  state  his  opinion,  belief,  or  impression  as 
to  the  state  of  mind  of  such  person  as  these  seemed  to  the  witness  at 
the  time  of  the  conversation.    People  v.  Sanford,  43  Cal.  29. 

Defendant  as  ▲  WrrNEss  m  His  own  Behalf. — The  fact  that  a  de- 
fendant offers  himself  as  a  witness  in  his  own  behalf  does  not  change 
or  modify  the  rules  of  practice  with  reference  to  the  proper  limits  of 
cross-examination,  and  does  not  make  him  a  witness  for  the  State 
against  himself.  People  v.  McGungill,  41  Cal.  429.  That  the  credit  to 
be  given  to  his  testimony  must  be  left  solely  to  the  jury,  under  instruc- 
tions of  the  Court,  does  not  establish  a  new  rule,  but  simply  applies  to 
defendants  a  rule  which  exists  as  to  all  other  witnesses.  People  v.  Bo- 
dundo,  44  Cal.  538. 

Impeachment  of  Witness. — The  prosecution  may  show  by  other 
witnesses  that  a  witness  for  defendant  had  given  a  different  account  of 
what  occurred  at  the  time  the  offense  was  committed  from  that  testified 
to  by  the  witness  on  the  stand.  People  v.  Nyland,  41  Cal.  129.  Where 
the  defendant  introduces  witnesses  to  impeach  the  credibility  of  one  of 
plaintiflTs  witnesses  it  is  not  an  abuse  of  discretion  in  the  Court  to  limit 
him  to  eight  witnesses,  provided  the  plaintiff  introduces  no  witnesses 
to  sustain  the  credibility.    People  v.  Murray,  41  Cal.  66. 

Evidence  Necessary  to  Convict. — People  v.  Padillia,  42  C>al.  536, 
Inference  of  guilt  from  circumstantial  evidence.  People  v.  Murray,  41 
Cal.  66. 

1 1 27-  See,  generally :  People  v.  Hart,  44  Cal.  598.  Where  a  party 
in  a  criminal  case,  fails  to  ask  the  Court  to  give  instructions  to  the  jury 
upon  a  particular  point,  he  cannot  complain  of  the  error  on  the  part  of 
the  Court  in  not  giving  the  instructions.  People  v.  Haun,  44  Cal.  96. 
Where  an  instruction  asked  for  has  already  been  given  substantially  by 
the  Court,  it  is  not  error  to  refuse  it;  but  in  a  criminal  case  the  better 
course  is  to  give  it.    People  v.  Murray,  41  Cal.  66. 
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1131.     Upon  a  trial  for  larceny  or  embezzlement  of  ^"1^^^^^* 
money,  bank  notes,   certificates  of  stock,  or  valuable  £J?euy  or 
securities,  the  allegation  of  the  indictment,  so  far  as  SSSf^hen 
regards  the  description  of  the  property,  is  sustained  if  gusSfned. 
the  offender  be  proved  to  have  embezzled  or  stolen  any 
money,  bank  notes,  certificates  of  stock,  or  valuable 
security,  although  the  particular  species  of  coin  or  other 
money,  or  the  number,  denomination,  or  kind  of  bank 
notes,  certificates  of  stock,  or  valuable  security,  be  not 
proved;  and  upon  a  trial  for  embezzlement,  if  the  of- 
fender be  proved  to  have  embezzled  any  piece  of  coin 
or  other  money,  any  bank  note,  certificate  of  stock,  or 
valuable  security,  although  such  piece  of  coin  or  other 
money,  or  such  bank  note,  certificate  of  stock,  or  valu- 
able security,  may  have  been  delivered  to  him  in  order 
that  some  part  of  the  value  thereof  should  be  returned 
to  the  party  delivering  the  same,  and  such  part  shall 
have  been  returned  accordingly. 

1138.     After  the  jury  have  retired  for  deliberation,  if  J^\^n^*®' 
there  be  any  disagreement  between  them  as  to  the  testi-  5^^^^,^*^ 
mony,  or  if  they  desire  to  be  informed  on  any  point  of  "°"- 
law  arising  in  the  cause,  they  must  require  the  officer  to 
conduct  them  into  Court.     Upon  being  brought  into 
Court,  the  information  required  must  be  given  in  the 
presence  of,  or  after  notice  to,  the  District  Attorney, 
and  the  defendant  or  his  counsel,  or  after  they  have 
been  called. 

115L  A  general  verdict  upon  a  plea  of  not  guilty  is  oenprai 
either  **  guilty  or  *'  not  guilty,  which  imports  a  con- 
viction or  acquittal  of  the  offense  charged  in  the  in- 
dictment. Upon  a.  plea  of  a  former  conviction  or 
acquittal  of  the  same  offense,  it  is  either  **for  the 
people  "  or  **  for  the  defendant."  When  the  defendant 
is  acquitted  on  the  gi'ound  that  he  was  insane  at  the 
time  of  the  commission  of  the  act  charged,  the  verdict 
must  be  '*not  guilty  by  reason  of  insanity."  When 
the  defendant  is  acquitted  on  the  ground  of  variance 
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between  the  indictment  and  the  proof,  the  verdict  must 
be  "not  guilty  by  reason  of  variance  between  indict- 
ment and  proof." 


Verdict  on 
charge  of 
previous 
convlcliOQ. 


1L58.  Whenever  the  fact  of  a  previous  conviction  of 
another  offense  is  charged  in  an  indictment,  the  jury,  if 
they  find  a  verdict  of  guilty  of  the  offense  for  which  he 
is  indicted,  must  also,  unless  the  answer  of  the  defend- 
ant admits  the  charge,  find  whether  or  not  he  has  suf- 
fered such  previous  conviction.  The  verdict  of  the 
jury  upon  a  charge  of  previous  conviction  may  be: 
**  We  find  the  charge  of  previous  conviction  true,"  or, 
"We  find  the  chaige  of  previous  conviction  not  true," 
as  they  find  that  the  defendant  has  or  has  not  suffered 
such  conviction. 


1159-  Where  the  indictment  charges  au  assault  with  a  deadly 
weapon,  with  intent  to  do  murder,  and  the  verdict  finds  the  assault  to 
have  been  made  with  the  intent  to  do  bodily  harm,  the  offense  found  is 
necessarily  included  in  the  charge.  People  v.  Cougleton,  44  Cal.  93. 
A  verdict  of  assault  "  to  do  bodily  harm  upon  a  person  "  is  equivalent 
to  a  verdict  of  assault  "  to  inflict  upon  the  person  of  another  a  bodily 
injury."  Id.  A  verdict  finding  a  defendant  guilty  of  an  assault  to  do 
great  bodily  harm,  is  a  verdict  for  a  misdemeanor  merely,  and  does  not 
warrant  imprisonment  in  the  State  Prison.    Ex  parte  Mack,  44  Cal.  579. 

* 

1 164'  The  irregularity  of  receiving  a  verdict  in  a  criminal  case, 
without  first  calling  over  the  names  of  the  jurors,  does  not  prejudice  a 
defendant  if  the  jury  were  all  present  and  had  agreed.  People  v.  Bo- 
dundo,  44  Cal.  538. 


Proceedings       1167.     If  the  lurv  render  a  verdict  of  acquittal  on 

on  verdict  .  .  . 

acquittal  on  the  grouud  of  iusauitj,  the  Court  may  order  a  jury  to 
Insanity.  bc  summoned  from  the  jury  list  of  the  county,  to  in- 
quire whether  the  defendant  continues  to  be  insane. 
The  Court  may  cause  the  same  witnesses  to  be  sum- 
moned who  testified  on  the  trial,  and  other  witnesses, 
and  direct  the  District  Attorney  to  conduct  the  proceed- 
ings, and  counsel  may  appear  for  the  defendant.  The 
Court  may  direct  the  Sheriff  to  take  the  defendant  and 
retain  him  in  custody  until  the  question  of  continuing 
insanity  is  determined.  If  the  jury  find  the  defendant 
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insane,  he  shall  be  committed  by  the  Sheriff  to  the 
State  Insane  Asylum.  If  the  jury  find  the  defendant 
sane,  he  shall  be  discharged. 

1170.  On  the  trial  of  an  indictment  exceptions  may  Exceptions 
be  taken  by  the  defendant  to  a  decision  of  the  Court :      uken,  in 

1.  In  disallowing  a  challenge  to  the  panel  of  the 
jury,  or  to  an  individual  juror  for  implied  bias; 

2.  In  admitting  or  rejecting  testimony  on  the  trial 
of  a  challenge  to  a  juror  for  actual  bias; 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding 
any  question  of  law  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law  on  the 
trial  of  the  issue. 

Where  no  exception  was  reserved  on  the  refnsal  of  the  Court  to 
admit  proffered  testimony,  and  the  proffer  was  not  subsequently  re- 
newed, and  no  effort  was  made  to  obtain  an  ultimate  decision  on  the 
point ;  Heldt  that  it  must  be  considered  waived.  People  v.  Sanf ord,  43 
Cal.  29. 

1171.  Where  a  party  desires  to  have  the  exceptions  when  to  be 
taken  at  the  trial  settled  in  a  bill  of  exceptions,  the  gj^^; 
draft  of  a  bill  must  be  prepared  by  him  and  presented 

npon  notice  of  at  least  two  days  to  the  District  Attor- 
ney, to  the  Judge  for  settlement,  within  ten  days,  after 
the  trial  of  the  cause,  unless  further  time  is  granted  by 
the  Judge,  or  by  a  Justice  of  the  Supreme  Court,  or 
within  that  period  the  draft  must  be  delivered  to  the 
Clerk  of  the  Court  for  the  Judge.  When  received  by 
the  Clerk,  he  must  deliver  it  to  the  Judge,  or  transmit 
it  to  him  at  the  earliest  period  practicable.  When  set- 
tied  the  bill  must  be  signed  by  the  Judge  and  filed  with 
the  Clerk  of  the  Court. 

1174.     Where  a  party  desires  to  have  the  exceptions  Proceeding« 

.  ^  on  settle- 

mentioned  in  the  last  two  sections  settled  in  a  bill  of  meutof  wu 

of  excep« 

exceptions,  the  draft  of  a  bill  must  be  prepared  by  **onB. 
him  and  presented,  upon  notice  of  at  least  two  days  to 
the  adverse  party,  to  the  Judge,  for  settlement,  within 
ten  days  after  the  order  or  ruling  complained  of  is 
made,  unless  further  time  is  granted  by  the  Judge,  or 
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by  a  Justice  of  the  Supreme  Court,  or  within  that  period 
the  draft  must  be  delivered  to  the  Clerk  of  the  Court 
for  the  Judge.  When  received  by  the  Clerk,  he  must 
deliver  it  to  the  Judge,  or  transmit  it  to  him  at  the 
earliest  period  practicable.  When  settled,  the  bill  must 
be  signed  by  the  Judge  and  filed  with  the  Clerk  of  the 
Court.  If  the  Judge  in  any  case  refuse  to  allow  an  ex- 
ception in  accordance  with  the  facts,  the  party  desiring 
the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same,  the  application  may  be  made 
in  the  mode  and  manner,  and  under  such  regulations  as 
that  Court  may  prescribe;  and  the  bill  when  proven 
must  be  certified  by  the  Chief  Justice  as  correct,  and 
filed  with  the  Clerk  of  the  Court  in  which  the  action  was 
tried,  and  when  so  filed,  it  has  the  same  force  and  effect 
as  if  settled  by  the  Judge  who  tried  the  cause.  If  the 
Judge  who  presided  at  the  trial  ceases  to  hold  oflSce 
before  the  bill  is  tendered  or  settled,  he  may  neverthe- 
less settle  such  bill,  or  the  party  may,  as  provided  in 
this  section,  apply  to  the  Supreme  Court  to  prove  the 
same. 

1  175*  ^^  ft  criminal  case  the  eTidence  must  appear  in  a  bill  of  ei- 
ceptionB.    People  v.  Padillia,  42  Cal.  536. 

1 17  6-  This  section  refers  to  written  charges  or  instructions  which 
either  party  may  present  an^  ask  to  be  given,  and  not  to  the  chaige 
which  the  Court  may  give  on  its  own  motion.  People  v.  Haii,  44 
Cal.  598. 

Effect  of  1180.     The  granting  of  a  new  trial  places  the  parties 

new^trt&.  in  the  same  position  as  if  no  trial  had  been  had.  All 
the  testimony  must  be  produced  anew,  and  the  former 
verdict  cannot  be  used  or  referred  to  either  in  evidence 
or  in  argument,  or  be  pleaded  in  bar  of  any  conviction 
which  might  have  been  had  under  the  indictment. 

1181-  (Subd.  3.)  The  retirement  of  the  jury  for  a  necessary  par- 
pose  for  a  few  moments,  with  the  permission  of  the  Sheriff,  and  posi- 
tive proof  that  during  such  retirement  they  did  not  communicate  with 
any  one  or  v^ith  each  other,  is  not  sufficient  ground  for  a  new  trial. 
People  V.  Moore,  41  Cal.  238. 
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(Subd.  7.)  The  affidavits  in  sapport  of  a  motion  for  new  trial,  on 
the  groand  of  newly  discovered  evidence  in  a  criminal  ease,  must  set 
forth  snch  evidence  as  would  be  received  on  the  trial.  People  v.  Voll, 
43  Cal.  166.  Generally:  The  disqualification  of  a  juror  is  not  a  ground 
for  new  trial,  when  the  objection  is  taken  for  the  first  time  after  the 
trial.  People  v.  Fair,  43  Cal.  137,  overruling  People  v.  Plummer,  9 
Cal.  "298.  The  words  "in  the  following  cases "  only  clearly  exclude  all 
other  grounds  whatsoever.  People  v.  Fair,  43  Cal.  137.  The  Court  will 
not  grant  a  new  trial  on  the  ground  that  the  evidence  does  not  justify 
the  verdict,  if  the  evidence  is  conflicting.    People  v.  Gill,  45  Cal.  285. 

1 1 83.  A  motion  for  new  trial  must  be  made  viva  voce,  and  if  de- 
sired, the  ground  of  the  motion  and  the  rulings  of  the  Court  thereon 
may  be  embodied  in  a  biU  of  exceptions,  and  can  be  reviewed  by  the 
Supreme  Court  in  no  other  way.    People  v.  Ah  Sam,  41  Cal.  645. 


1  l&Q'  A  Court  may,  upon  its  own  motion,  or  upon  the  applica- 
tion of  a  party  interested,  during  the  continuance  of  the  term,  in  a 
criminal  case,  modify  or  set  aside  an  erroneous  order,  and  may,  upon 
its  own  view  of  fatal  defects  in  an  indictment,  arrest  the  judgment  with- 
out motion.  Ex-parte  Hartman,  44  Cal.  32.  If  the  variance  between 
the  allegation  in  an  indictment,  and  the  proof  be  immaterial,  it  should 
be  disregarded.  People  v.  Hughes,  41  Cal.  234.  Under  an  indictment 
for  assault  to  commit  murder,  a  conviction  of  assault  made  with  a 
deadly  weapon  to  do  bodily  harm  cannot  be  supported,  unless  it  suf- 
ficiently appear  upon  the  face  of  the  indictment  that  the  assault  was 
made  with  a  deadly  weapon.    People  v.  Murat,  45  Cal.  281.        i 

1 187*  '^^3  effect  of  an  order  arresting  a  judgment,  is  to  place  the 
defendant,  as  nearly  as  other  controlling  rules  of  law  will  permit,  in  the 
same  situation  in  which  he  was  before  the  indictment  was  found. 
Upon  its  entry,  he  must  be  discharged,  unless  detained  by  some  other 
process  or  legal  order.    Ex-parte  Hartman,  44  Cal.  32. 

• 

1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver-  Appointing 
diet  against  the  defendant  on  the  plea  of  a  former  con-  JJSIient. 
viction  or  acquittal,  if  the  judgment  be  not  arrested  or 
a  new  trial  granted,  the  Court  must  appoint  a  time  for 
pronouncing  judgment,  which,  in  cases  of  felony,  must 
be  at  least  two  days  after  the  verdict,  if  the  Court  in- 
tend to  remain  in  session  so  long;  but  if  not,  then  at  as 
remote  a  time  as  can  reasonably  be  allowed. 

The  statute  does  not  require  that  judgment  must  of  necessity  be 
pronounced  at  the  same  term  at  which  the  verdict  was  found.  People 
v.  Felix,  45  Col.  163. 
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1 202*  The  judgment  need  contain  no  recital  of  the  particular  of- 
fense, bnt  only  of  the  general  o£fense  within  which  the  particalar  one 
is  included.    Ex-parte  Murray,  43  Cal.  455. 

j^d^en?'*      ^^^-    ^  judgment  that  the  defendant  pay  a  fine, 
m^y  direct,   j^^kj  also  ditect  that  he  be  imprisoned  until  the  fine  be 
satisfied,  specifying  the  extent  of  imprisonment,  which 
must  not  exceed  one  day  for  every  dollar  of  the  fine. 

For  the  crime  of  an  assault,  the  defendant  may  be  fined  not  exceed- 
ing five  hundred  dollars,  and  may  be  adjudged  to  pay  the  costs,  and 
may  be  imprisoned  for  the  fine,  but  not  for  the  costs.  Petty  ▼.  Co.  Ct. 
of  San  Joaquin,  45  Gal.  245.  The  fees  of  a  reporter  are  not  to  be  taxed 
as  cosls.    Id. 


Entry  of 
judgment 
and  judg- 
ment roll. 


Effct  of  »p. 
pe»l  by  de- 
fendant. 


1207.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  was  had, 
and  the  fact  of  a  prior  conviction  (if  one),  and  must, 
within  five  days,  annex  together  and  file  the  following 
papers,  which  will  constitute  a  record  of  the  action : 

1.  The  indictment  and  a  copy  of  the  minutes  of  the 
plea  or  demurrer; 

2.  A  copy  of  the  minutes  of  the  trial ; 

3.  The  charges  given  or  refused,  and  the  indorse- 
ments thereon;  and 

4.  A  copy  of  the  judgment. 

This  section  refers  to  written  charges  or  instructions  whjeh  either 
party  may  present,  and  ask  to  be  given,  and  not  to  the  charge  which 
the  Court  may  give  on  its  own  motion.    People  ▼.  Hart,  44  Cal.  598. 

1217.  ^^^  ^y  f**'  carrying  into  efifect  the  sentence  of  death 
should  not  be  designated  in  the  judgment,  but  in  the  warrant  for  the 
execution.    People  v.  Murphy,  45  Cal.  137. 

1235.  A.n  order  of  a  County  Court,  directing  that  a  criminal 
charge  ignored  by  one  Grand  Jury  be  submitted  to  another,  is  not  an 
appealable  order.  People  v.  Clark,  42  Cal.  623.  Any  error  committed 
by  the  Court  in  setting  aside  or  modifying  an  erroneous  order,  may  be 
reviewed  in  a  proper  case  upon  appeal,  but  cannot  be  questioned  upon 
habeas  corpus.    Ex  parte  Hartman,  44  Cal.  32. 

1243.     An  appeal  to  the  Supreme  Court  from  a  jadg- 

ment  of  conviction  stays  the  execution  of  the  judgment 

in  all  capital  cases,  and  in  all  other  cases,  upon  filing 

with  the  Clerk  of  the  Court  in  which  the  conviction 
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was  had,  a  certificate  of  the  Judge  of  such  Court,  or  of 
a  Justice  of  the  Supreme  Court,  that,  in  his  opinion, 
there  is  probable  cause  for  the  appeal,  but  not  other- 
wise. 

1258.  Pbesumptionb. — It  will  not  be  presumed  by  the  Supreme 
Conrt  that  the  Court  below  charged  the  jury  orally  because  the  record 
does  not  state  affirmatively  that  the  charge  was  given  in  writing.  Peo- 
ple V.  Wright,  45  Cal.  260.  If  the  charge  appears  in  the  record,  and 
the  record  shows  nothing  to  the  contrary,  the  presumption  will  be  that 
it  was  fully  taken  down  by  the  Reporter  of  the  Court  at  thft  time  it  was 
given.     People  v.  Bumberger,  45  Cal.  650. 

1 259.  The  charge  given  to  a  juiy  upon  its  own  motion  forms  no 
pert  of  the  judgment  roll,  and  cannot  be  reviewed  on  an  appeal  upon 
the  judgment  roll  alone.  People  v.  Hart,  44  Cal.  598.  Any  action  of 
the  Court,  during  the  progress  of  the  trial  for  felony,  which  deprives 
the  defendant  of  a  substantial  legal  right  in  the  premises,  or  to  his  pre- 
judice, to  any  extent,  withholds  or  abridges  a  substantial  legal  or  consti- 
tutional privilege  of  defendant,  and  by  him  claimed  on  the  trial,  is  a 
proper  subject-matter  of  review  on  appeal.  People  v.  Harrington,  42 
Cal.  165.  The  Supreme  Court  will  not  consider  alleged  errors  upon 
merely  abstract  propositions  of  law,  in  giving  instructions  in  a  criminal 
case,  but  will  merely  review  misdirection  or  refusal  to  give  proper  in- 
structions upon  points  actually  arising  in  the  case.  People  v.  Walsh,  43 
Cal.  449. 

1 260-  I^  ai^  appeal  is  taken  on  alleged  error  of  the  Court  in  giving 
instructions,  and  the  evidence  is  not  brought  up,  the  judgment  will  not 
be  reversed  if  the  evidence  might  have  shown  a  case  that  would  justify 
the  Instruction.  People  v.  Donahue,  45  Cal.  321.  Where,  on  a  trial  for 
murder,  two  parts  of  the  charge  are  contradictory,  and  one  is  correct 
and  the  other  is  erroneous,  the  judgment  of  conviction  will  be  reversed, 
even  though  the  appellate  Court  may  be  satisfied,  from  the  evidence, 
that  the  jury  ought  to  have  found  the  defendant  guilty.  People  v.  Va- 
lencia, 43  Cal.  552. 

1  2c 8-  When  a  certified  copy  of  a  judgment  in  an  appellate  Court 
is  remitted  to  the  Court  from  which  the  appeal  is  taken,  the  appellate 
Court  loses  all  jurisdiction  of  the  case;  and  all  orders  necessary  to  carry 
the  judgment  into  effect  must  be  made  by  the  lower  Court.  The  provis- 
ion of  the  statute  is  not  confined  to  judgments  in  the  Supreme  Court, 
but  is  applicable  to  proceedings  in  the  County  Court.  Ex  parte  Jones, 
41  Cal.  209. 

1 270-  Case  stated  why  a  prisoner  charged  with  a  capital  offense, 
was  admitted  to  bail.    Ex  parte  McLaughlin,  41  Cal.  211. 

1272'  The  Constitution  of  this  State  in  declaring  bail  to  be  a  mat- 
ter of  right,  contemplates  those  cases  only  in  which  the  party  has  not 
been  already  convicted.  Ex  parte  Voll,  41  Cal.  29.  The  statute  which 
makes  bail  a  matter  of  discretion  after  conviction  for  manslaughter  is 
not  nnconstitutional.    Id. 
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.1277'  The  Court  in  which  a  criminal  indictment  is  pending  has 
the  authority  to  fix  the  amount  of  bail,  irrespective  of  any  action  there- 
tofore taken  by  the  committing  magistrate.  Fx  parte  Ryan,  44  Cal.  555. 
The  authority  and  discretion  of  a  Court  'having  jurisdiction  of  an 
offense  should  be  exercised  in  admitting  to  bail,  increasing  or  reducing 
bail,  etc.,  whenever  substantial  justice  may  be  thereby  prevented.  Id. 
If  a  party  be  committed  for  an  alleged  offense,  and  an  indictment  be 
found  against  him  by  a  grand  jui*y,  in  a  proceeding  as  to  increasing  or 
diminishing  bail,  he  will  be  assumed  to  be  guilty.    Id. 

PioviflionB         1288.     The  provisions   contained  in  section  twelve 
to  ball  after  hundred  and  seventy-nine,  twelve  hundred  and  eighty, 
and  twelve  hundred  and  eighty-one,  in  relation  to  bail 
before  indictment,  apply  to  bail  after  indictment. 


Court  may 
Increase  or 
reduce  the 
amount  of 
bail. 
Proceedings 


Husband 
and  wife, 
when  not 
competent 
wltneases. 


Defendant 
as  witnefls, 
neglect  or 
refusal  not 
to  pre- 
judice. 


Commis- 
sion,  how 
executed. 


1289.  After  a  defendant  has  been  admitted  to  bail 
upon  an  indictment,  the  Court  in  which  the  indictment 
is  pending  may,  upon  good  cause  shown,  either  increase 
or  reduce  the  amount  of  bail.  If  the  amount  be  in- 
creased, the  Court  may  order  the  defendant  to  be  com- 
mitted to  actual  custody,  unless  he  give  bail  in  such 
increased  amount.  If  application  be  made  by  the  de- 
fendant for  a  reduction  of  the  amount,  notice  of  the 
application  must  be  served  upon  the  District  Attorney. 

1322.  Except  with  the  consent  of  both,  or  in  cases 
of  criminal  violence  upon  one  by  the  other,  neither 
husband  nor  wife  is  a  competent  witness  for  or  against 
the  other  in  a  criminal  action  or  proceeding  to  which 
one  or  both  are  parties. 

1323.  A  defendant  in  a  criminal  action  or  proceed- 
ing cannot  be  compelled  to  be  a  witness  against  him- 
self;  but  if  he  offer  himself  as  a  witness  he  may  be 
cross-examined  by  the  counsel  for  the  people  as  to  all 
matters  about  which  he  was  examined  in  chief.  His 
neglect  or  refusal  to  be  a  witness  cannot  in  any  manner 
prejudice  him,  nor  be  used  against  him  on  the  trial  or 
proceeding. 

1357.    The  Commissioner,  unless  otherwise  specially 
directed,  may  execute  the  commission  as  follows : 
1.     He  must  publicly  administer  an  oath  to  the  wit- 
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ness  that  his  answers  given  to  the  interrogatories  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth; 

2.  He  must  cause  the  examination  of  the  witness  to 
be  reduced  to  writing,  and  subscribed  by  him; 

3.  He  must  write  the  answers  of  the  witness  as  near 
as  possible  in  the  language  in  which  he  gives  them,  and 
read  to  him  each  answer  as  it  is  taken  down,  and  cor- 
rect or  add  to  it  until  it  conforms  to  what  he  declares 
is  the  truth ; 

4.  If  the  witness  decline  answering  a  question,  that 
fact,  with  the  reason  assigned  by  him  for  declining, 
must  be  stated ; 

5.  If  any  papers  or  documents  are  produced  before 
him  and  proved  by  the  witness,  they,  or  copies  of  them, 
must"  be  annexed  to  the  deposition  subscribed  by  the 
witness  and  certified  by  the  Commissioner; 

6.  The  Commissioner  must  subscribe  his  name  to 
each  sheet  of  the  deposition,  and  annex  the  deposition, 
with  the  papers  and  documents  proved  by  the  witness, 
or  copies  thereof,  to  the  commi^ion,  and  mu»t  close  it 
up  under  seal,  and  address  it  as  directed  by  the  indorse- 
ment thereon; 

7.  If  there  be  a  direction  on  the  commission  to  re- 
turn it  by  mail,  the  Commissioner  must  immediately 
deposit  it  in  the  nearest  Post  Office.  If  any  other  di- 
rection be  made  by  the  written  consent  of  the  parties, 
or  by  the  Court  or  Judge,  on  the  commission  as  to  its 
return,  the  Commissioner  must  comply  with  the  direc- 
tion. 

A  copy  of  this  section  must  be  annexed  to  the  com- 
mission. 

1368.     When  an  indictment  is  called  for  trial,  or  at  Doubts  aris- 
any  time  during  the  trial,  or  when  the  defendant  is  Munyot 
brought  up  for  judgment  on  conviction,  if  a  doubt  arise  how  deter- 
as  to  the  sanity  of  the  defendant,  the  Court  must  order  xriai  bus. 
the  question  as  to  his  sanity  to  be  submitted  to  a  jury ;  p®"*^®^- 
and  the  trial  of  the  indictment,  or  the  pronouncing  of 
the  judgment,  must  be  suspended  until  the  question  is 
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determined  by  their  verdict,  and  the  trial  jury  may  be 
discharged  or  retained,  according  to  the  discretion  of 
the  Court,  during  the  tendency  of  the  issue  of  insanity. 

Verdict  on  1370.  If  the  jury  find  the  defendant  sane,  the  trial  of 
sanity,  and  the  iudictmeut  must  proceed,  or  judgment  may  be  pro- 
thereon.  nouuccd,  as  the  case  may  be.  If  the  jury  find  the  de- 
fendant insane,  the  trial  or  judgment  must  be  suspended 
until  he  becomes  sane,  and  the  Court  must  order  that 
he  be  in  the  meantime  committed  by  the  Sheriff  to  the 
State  Insane  Asylum,  and  that  upon  his  becoming  sane 
he  be  redelivered  to  the  Sheriff. 

1417.    People  V.  Bowen,  43  Cal.  439. 

The  pleas.  1429.  The  defendant  may  make  the  same  plea  as 
Hxamina-      upou  au  iudictmcut,  as  provided  in  section  ten  hundred 

tionofwlt-        ^  . 

nesses  and    and  sixtcou.     His  plca  must  be  oral,  and  entered  in  the 

commit-  * 

ment.  miuutos.     If  the  defendant  plead  guilty,  the  Court  may, 

before  entering  such  plea,  or  pronouncing  judgment, 
examine  witnesses  to  ascertain  the  gravity  of  the  offense 
committed  ;  and  if  it  appear  to  the  Court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in 
the  complaint,  the  Court  may  order  the  defendant  to  be 
committed,  or  admitted  to  bail,  to  answer  any  indict- 
ment which  may  be  found  against  him  by  the  Grand 
Jury. 

Proceedings  1445.  Whcu  the  defendant  pleads  guilty,  or  is  con- 
guiity.  or  victed,  either  by  the  Court  or  by  a  jury,  the  Court  must 
rari.  render  judgment  thereon  of  fine  or  imprisonment,  or 

both,  as  the  case  may  be. 

Same.  1446.    A  judgment  that  the  defendant  pay  a  fine, 

may  aiso  direct  that  he  be  imprisoned  until  the  fine  be 
satisfied,  in  the  proportion  of  one  day's  imprisonment 
for  every  dollar  of  the  fine.  LApproved  March  7, 1874; 
60  days.] 

Judgment,        1449.     After  a  plea  or  verdict  of  guilty,  or  after  a 
rend^red.^  verdict  agaiust  the  defendant,  on  a  plea  of  a  former 
conviction  or  acquittal,  the  Court  must  appoint  a  time 
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for  rendering  judgment,  which  must  not  be  more  than 
two  days  nor  less  than  six  hours  after  the  verdict  is  ren- 
dered, unless  the  defendant  waive  the  postponement. 
If  postponed,  the  Court  may  hold  the  defendant  to  bail 
to  appear  'for  judgment. 

1473.     Every  person  unlawfully  imprisoned  or   re-  whom»y 
strained  of  his  liberty,  under  any  pretense  whatever,  writ. 
may  prosecute  a  writ  of  habeas '  corpus,  to  inquire  into 
the  cause  of  such  imprisonment  or  restraint. 

1483  Where  ft  party  is  held  in  custody,  under  au  order  which  is 
regular  on  its  face,  and  which  the  Court  had  power  to  make,  he  cannot 
be  dischari/ed  on  Juibean  corpus^  because  of  error  in  granting  the  order . 
Ex  parte  Hartman,  44  Cal.  32.  Neither  a  Court  nor  Judge  will,  on 
habens  corpus,  investigate  or  decide  the  question,  whether  a  jury  im- 
panneled  to  try  the  prisoner  was  properly  or  legally  discharged  by  the 
Court  becaiiKe  of  its  inability  to  agree  on  a  verdict.  Ex  parte  Mc- 
Laughlin, 41  Cal.  *211.  The  omission  of  the  name  of  a  person  alleged 
to  have  been  murdered,  in  a  commitment  by  a  Justice  of  the  Peace,  is 
not  such  a  defect  as  will  entitle  the  accused  to  be  discharged  on  habeas 
corpus.  A'.i' parte  Ball,  42  Cal.  197.  Errors  or  omissions  made  in  the 
entry  on  the  minutes  in  criminal  cases,  will  not  be  reviewed  on  habeas 
corpus.  Ex  parte  Murray,  43  Cal.  455.  The  Court  will  only  inquire  if 
the  judgment,  as  rendered,  be  upon  its  face  certain  and  definite  in  its 
terms,  ho  that  it  may  be  known  what  punishment  the  prisoner  is  to 
HufTor.  Id .  Questions  of  mere  error  cannot  be  inquired  into  on  habeas 
cnrpHH.     E^r  parte  Max,  44  Cal.  579. 

1570.     All  fines  and    forfeitures    collected    in   any  Fines  ^nd 
Court,  except  Police  Courts,  must  be  applied  to  the  Sow  d^oi- 
payment  of  the  costs  of  the  case  in  which  the  fine  is  ^  °'' 
imposed  or  the  forfeiture  incurred;  and  after  such  costs 
are  paid,  the  residue  must  be  paid  to  the  County  Treas- 
urer of  the  county  in  which  the  Court  is  held.     [Ap- 
proved March  30,  1874.] 

1586.     Contracts  for  employment  of  convict  labor.      Porter  v. 
Haight,  4.'.  Cal.  631. 

1587.     The  Board  of  Directors  are  hereby  authorized  contr«oti 
and  required  to  contract  for  provisions,  clothing,  medi-  [ona^'cioth. 
cines,  forage,  fuel,  and  other  supplies  for  the  prison,  SfRivenat 
for   any  period  of  time  not  exceeding  one  year;  and  §Sg.  *  " 
such  contract  shall  be  given  to  the  lowest  bidder,  at  a 
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public  letting  thereof,  if  the  price  bid  is  a  fair  and  rea- 
sonable one,  and  not  greater  than  the  usual  market 
value  and  price.  Each  bid  shall  be  accompanied  by  a 
bond,  in  such  penal  sum  as  said  Board  shall  determine, 
with  good  and  sufficient  sureties,  conditioned  for  the 
faithful  performance  of  the  terms  of  such  contract. 
Notice  of  the  time,  place,  and  conditions  of  letting  of 
each  contract  shall  be  given,  for  at  least  four  consecu- 
tive weeks,  in  two  daily  newspapers  in  the  cities  of  San 
Francisco  and  Sacramento;  and  also  four  insertions  in 
a  weekly  paper  published  in  the  county  in  which  the 
prison  is  situated.  If  all  the  bids  made  at  such  letting 
are  deemed  unreasonably  high,  the  Board  may,  in  their 
discretion,  decline  to  contract,  and  may  again  advertise 
for  proposals,  and  may  so  continue  to  renew  the  adver- 
tisement until  satisfactory  contracts  may  be  had;  and 
in  the  meantime  the  Board  may  contract  with  any  one 
whose  offer  maybe  regarded  just  and  proper;  but  no 
contract  thus  made  shall  be  let  to  run  more  than  sixty 
days,  or  shall  in  any  case  extend  beyond  the  public 
letting.  No  bids  shall  be  accepted,  and  a  contract  en- 
tered info  in  pursuance  thereof,  when  such  bid  is  higher 
than  any  other  bid  made  at  the  same  letting  for  the 
same  article,  and  where  a  contract  can  be  had  at  such 
lower  bid.  When  two  or  more  bids  for  the  same  article 
are  equal  in  amount,  the  Board  may  select  the  one 
.  which,  all  things  considered,  may  by  them  be  thought 
best  for  the  interest  of'  the  State,  or  may  divide  the 
contract  between  the  bidders,  as  in  their  discretion  may 
seem  proper  and  right;  provickd,  no  contract  shall  be 
giv^i,  or  purchase  made,  where  either  of  the  Board,  or 
any  of  the  officers  of  the  prison,  is  interested.  All 
contracts  or  purchases  made  in  violation  of  this  sectioD, 
shall  be  void.     [Approved  February  24th,  1874.] 
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An  Act  providirtg  for  the  Removal  of  CivU  Officers^  for  a  vioHaiion  of 

Official  Duties. 
(Enacting  Clause,] 

Section  1.  Any  member  of  any  Board  of  Directort,  Board  of  Com- 
missioners, or  other  Board  of  Officers,  State,  city,  county,  or  district, 
or  other  person  who  has  been  elected  or  appointed,  or  who  shall  here- 
after be  elected  or  appointed  to  hold,  control,  build,  or  manage  any 
public  building  of  the  State,  or  of  any  county,  city,  or  city  and  county, 
in  this  State,  or  to  hold,  control,  manage  or  disburse  any  of  the  public 
funds  of  this  State,  or  of  any  county,  city,  or  city  and  county  in  this 
State,  or  any  person  acting  by,  through,  or  under  the  authority  of  any 
such  Board  of  Directors,  Board  of  Commissioners,  or  other  Board  of 
Officers,  or  other  persons,  as  aforesaid,  or  any  other  officer  in  the 
State  who  shall  be  guilty  of  a  willful  violation  of  any  of  the  provisions 
of  the  statute  under  which  he  or  they  were,  or  may  be  hereafter  elected 
or  appointed,  or  of  any  other  statute  or  statutes  of  this  State  prescribing 
or  defining  their  duties  and  powers,  or  passed  for  their  government  and 
control,  or  who  shall  be  guilty  of  any  other  willful  violation  of  official 
duty,  shall  be  deprived  of  his  office,  and  otherwise  punished,  in  ac- 
cordance with  the  provisions  of  section  two  of  this  Act. 

Sec.  2.  Whenever  any  complaint  in  writing,  duly  verified  by  the  oath 
of  any  complainant,  shnU  be  presented  to  the  District  Court,  alleging 
that  any  of  the  officers,  or  other  persons  referred  to  in  section  one  of 
this  Act,  have,  within  the  jurisdiction  of  said  Court,  been  guilty  of  a 
violation  of  the  provisions  of  said  section,  or  of  any  other  statute  or 
statutes  of  this  State  which  have  been,  or  may  hereafter  be,  passed 
for  their  government  and  control,  or  prescribing  or  defining  their 
duties  und  powers,  it  shall  be  the  duty  of  said  Court  to  cite  the  party 
or  parties  charged  to  appear  before  him  on  a  certain  day,  not 
more  than  ten  nor  less  than  five  days  from  the  time  when  said  com- 
plaint shall  be  presented  ;  and  on  that  day,  or  some  subsequent  day, 
not  more  than  twenty  days  from  that  on  which  said  complaint  is  pre- 
sented, shall  proceed  to  hear,  in  a  summary  manner,  the  complaint  and 
evidence  offered  in  support  of  the  same,  and  the  evidence  offered  by 
the  party  or  parties  complained  of  ;^nd  if  in  such  hearing  it  shall  ap- 
pear that  the  charge  or  charges  contained  in  said  complaint  are  sus- 
plaint  are  sustained,  the  Court  shall  enter  a  decree  that  said  party  or 
parties  complained  of  shall  be  deprived  of  his  or  their  office  or  position, 
and  shall  enter  judgment  for  one  hundred  dollars  in  favor  of  the  com- 
plainant, and  for  such  costs  as  are  allowed  in  civil  cases. 

Sac.  3.  This  Act  shall  not  be  construed  to  repeal  or  impair  the  pro- 
visions of  any  other  Act  concerning  officers  in  force  ,at  the  time  of  the 
passage  hereof,  but  shall  be  construed  to  be  a  cumulative  remedy  for 
the  enforcement  of  official  duty,  and  not  otherwise. 

[  Approved  March  30,  1874.    Effect  immediately.] 
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kv  Act  to  prevent  the  Sale  of  Intoxicating  Beverages  on  ElecHon  I)tty$. 

(EnactiDg  Clause.) 

Section  1.  It  shall  not  be  lawful  for  any  person  or  persons  keeping 
a  public  house,  saloon,  or  drinking  place,  either  licensed  or  unlicensed, 
to  sell,  give  away,  or  furnish  spirituous  or  malt  liquors,  wine,  or  any 
other  intoxicating  beverages,  on  any  part  of  any  d>iy  set  apart,  or  to  be 
set  apart,  for  any  general  or  special  election,  by  the  citizens,  in  any 
election  district  or  precinct  in  any  of  the  counties  within  the  State, 
where  an  election  is  in  progress,  during  the  hours  when  by  law  in  said 
district  or  precinct  the  election  polls  are  required  to  be  kept  open. 

Seo.  2.  Any  person  or  persons  violating  the  provisions  of  this  Act, 
shall  be  deemed  guilty  of  a  misdemeanor. 

Sxo.  3.  This  Act  shall  take  effect  from  and  after  its  passage.  [Ap* 
proved  March  7, 1874.] 
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AMENDMENTS 


TO 


THE  CIVIL  CODE, 

ENACTED  AT  THE  TWENTIETH  LEGISLATIVE 

SESSION,  1873-4. 


UMLXSa  OTHEbWlHE  STATED  AT  THE  CLOSE  OF  THE  SEOTION,  THESE 
AMEND1CENT8  TAKE  EFFECT  JtTLT  1st,  1874. 


1 8*    Words  are  to  be  taken  in  their  nsnal  and  popular  sense .    Ap- 
peal of  Honghton,  42  Oal.  36. 

14.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present ;  words  used  wiSlttti*^ 
in  the  masculine  gender  include  the  feminine  and  neu-  '''^*^*' 
ter ;  the  singular  number  includes  the  plural  and  the 
plural  the  singular ;  the  word  person  includes  a  cor- 
poration as  well  as  a  natural  person  ;  writing  includes 
printing  ;  oath  includes  affirmation  or  declaration ;  and 
eveiy  mode  of  oral  statement  under  oath  or  affirmation 
is  embraced  by  the  term  "  testify/'  and  eyery  written 
one  in  the  t-erm  ''  depose  ;**  signature  or  subscription 
includes  mark,  when  the  person  cannot  write,  his  name 
being  written  near  it,  and  written .  by  a  person  who 
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writes  his  own  name  as  a  witness.  The  following  words 
also  haye  in  this  Code  the  signification  attached  to 
them  in  this  section,  unless  otherwise  apparent  from 
the  context  : 

1.  The  word  ''property"  includes  property,   real  Property, 
and  personal ; 

2.  The  words  *'  real  property  "  are  co-extensive  with  Beaiprop. 
lands,  tenements,  and  hereditaments  ; 

3.  The  words  "  personal  property  "  include  money,  Perwm»i 
goods,  chattels,  things  in  action,  and  evidences  of  debt ; 

4.  The  word  ''month"  means  a  calendar  month.  Month, 
unless  otherwise  expressed  ;  and, 

6.     The  word  "  will "  includes  codicils.  win. 

15, 16, 17  of  said  Code  are  repealed. 

19.     Every  person  who  has  actual  notice  of  circum-  ooMtruc 

•^ ,  *  .  .  tlv«  notice. 

stances  sufficient  to  put  a  prudent  man  upon  inquiry  as 
to  a  particular  fact,  has  constructive  notice  of  the  fact 
itself  in  all  cases  in  which,  by  prosecuting  such  inquiry, 
be  might  have  learned  such  fact. 

30.  The  repeal  of  an  act  repealing  a  former  act  doeB  not  reyiye  the 
former  act,  or  give  it  any  force  or  effect ;  to  revive  sach  former  act  it 
must  be  re-enacted.    People  v.  Hunt,  41  Gal.  435. 

28,  30,  81  of  said  Code  are  repealed. 

88.    A  minor  cannot  give  a  delegation  of  power,  nor, 
under  the  age  of  eighteen,  make  a  contract  relating  to  din^iities 
real  property,  or  any  interest  therein,  or  relating  to  any 
personal  property  not  in  his  immediate  possession  or 
control, 

84.    A  minor  may  make  any  other  contract  than  as 
above  specified,  in  the  same  manner  as  an  adult,  sub-  ^hu W. 
ject  only  to  his  power  of  disaffirmance  under  the  pro- 
visions of  this  Title,  and  subject  to  the  provisions  of 
the  Titles  on  marriage,  and  on  master  and  servant. 
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3&.  In  all  cases  other  than  those  specified  in  sec- 
tions thirty-six  and  thirty-seven,  the  contract  of  a  JSJSi^ 
minor,  if  made  whilst  he  is  under  the  age  of  eighteen,  «'~°*»<^ 
may  be  disa£Sirmed  by  the  minor  himself,  either  before 
his  majority  or  within  a  reasonable  time  afterwards ; 
or,  in  case  of  his  death  within  that  period,  by  his  heirs 
or  personal  representatives  ;  and  if  the  contract  be  made 
by  the  minor  whilst  he  is  over  the  age  of  eighteen,  it 
may  be  disaffirmed  in  like  manner  upon  restoring  the 
consideration  to  the  party  from  whom  it  was  received, 
or  paying  its  equivalent. 

86.    A  minor  cannot  disaffirm  a  contract,  otherwise  cannot  dis- 
valid,  to  pay  the  reasonable  value  of  things  necessary  tS^r^V 
for  his  support,  or  that  of  his  family,  entered  into  by  "••■^«- 
him  when  not  under  the  care  of  a  parent  or  guardian 
able  to  provide  for  him  or  them. 

88.    A  person  entirely  without  understanding  has  no  Penmna, 
power  to  make  a  contract  of  any  kind,  but  he  is  liable  ^toSLnd 
for  the  reasonable  value  of  things  furnished  to  him  iSw^ulil 
necessary  for  his  support  or  the  support  of  hia  family. 


UUttM  of. 


89.    A  conveyance  or  other  contract  of  a  person  of  oontncteof 
unsound  mind,  but  not  entirely  without  understanding,  jS^to^^ 
made  before  his  incapacity  has  been  judicially  deter-  '^^' 
mined,  is  subject  to  rescission,  as  provided  in  the  Chap- 
ter on  Bescission  of  this  Code. 

47.    A  priyileged  publication  is  one  made: 

1.  In  the  proper  discharge  of  an  official  duty;  «*i™ 

2.  In  any  legislative  or  judicial  proceeding,  or  in 
any  other  official  proceeding  authorized  by  law; 

3.  In  a  communication,  without  malice,  to  a  person 
interested  therein,  by  one  who  is  also  interested,  or  by 
one  who  stands  in  such  a  relation  to  the  person  inter- 
ested as  to  afford  a  reasonable  ground  for  supposing 
the  motive  for  the  communication  ixmocent,  or  who  is 
requested  by  the  person  interested  to  give  the  infor- 
mation; 
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4.  By  a  fair  and  true  report,  without  malice,  of  a 
judicial,  legislative,  or  other  public  official  proceeding, 
or  of  anything  said  in  the  course  thereof. 

A  defamatory  publication  in  a  pnblio  jonma],  when  not  privileged. 
Wilson  V .  Fitch,  41  Cal .  363 .    See  Wy att  v .  BueU,  Jan .  T .  1874 . 

50.    Any  necessary  force  may  be  used  to  protect  from 
wrongful  injury  the  person  or  property  of  oneself,  or  of  ^^\^- 
a  wife,  husband,  child,  parent,  or  other  relative,  or  mem- 
ber of  one's  family,  or  of  a  ward,  servant,  master,  or  guest. 

58.    If  either  party  to  a  marriage  be  incapable  from 
physical  causes  of  entering  into  the  marriage  state,  or  wh^^da- 
if  the  consent  of  either  be  obtained  by  fraud  or  force, 
the  marriage  is  voidable. 


ble. 


61.  A  subsequent  marriage  contracted  by  any  person  second  mar- 
daring  the  life  of  a  former  husband  or  wife  of  such  per-  [Ji^i^^ 
son,  with  any  person  other  than  such  former  husband  or  ^^'^ 
wife,  is  illegal  and  void  from  the  beginning,  unless: 

1.  The  former  marriage  has  been  annulled  or  dis- 
solved; 

2.  Unless  such  former  husband  or  wife  was  absent, 
and  not  known  to  such  person  to  be  living  for  the  space 
of  five  successive  years  immediately  preceding  such  sub- 
sequent marriage,  or  was  generally  reputed  and  was  be- 
lieved by  such  person  to  be  dead  at  the  time  such  sub- 
sequent marriage  was  contracted;  in  either  of  which 
cases  the  subsequent  marriage  is  valid  until  its  nuUity 
is  adjudged  by  a  competent  faibunal. 

62.  Neither  party  to  a  contract  to  marry  is  bound 

by  a  promise  made  in  ignorance  of  the  other's  want  of  ftS^„. 
personal  chastity,  and  either  is  released  therefrom  by  St??."*"" 
unchaste  conduct  on  the  part  of  the  other,  unless  both 
parties  participate  therein. 
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68.    All  persons  about  to  be  joined  in  marriage  must 
first  obtain  a  license  therefor  from  the  Clerk  of  the  JS^^* 
County  Court  of  the  county  in  which  the  marriage  is  to  ^'^■**** 
be  celebrated,  showing: 

1.  The  identity  of  the  parties; 

2.  Their  real  and  full  names  and  places  of  residence; 

3.  Their  ages; 

4.  If  the  male  be  under  the  age  of  tweoty-one,  or 
the  female  under  the  age  of  eighteen  years,  the  consent 
of  the  father,  mother,  or  guardian,  or  of  one  having  the 
charge  of  such  person,  if  any  such  be  given ;  or  that 
such  non-aged  person  has  been  previously,  but  is  not 
at  the  time,  married.  For  the  purpose  of  ascertaining 
these  facts,  the  Clerk  is  authorized  to  examine  parties 
and  witnesses  on  oath,  and  to  receive  affidavits,  and  he 
must  state  such  facts  in  the  license.  If  the  male  be 
under  the  age  of  twenty-one  years,  or  the  female  be  un- 
der the  age  of  eighteen,  and  such  person  has  not  been 
previously  married,  no  license  shall  be  issued  by  the 
Clerk,  unless  the  consent  in  writing  of  the  parents  of 
the  person  under  age,  or  of  one  of  such  parents,  or  of 
his  or  her  guardian,  or  of  one  having  charge  of  such 
person,  be  presented  to  him;  and  such  consent  shall  be 
filed  by  the  Clerk. 

72.  The  person  solemnizing  a  marriage  must  first  BequisitM 
require  the. presentation  of  the  marriage  license;  and  if  ntionof 
he  has  any  reason  to  doubt  the  correctness  of  its  state- 
ment of  facts,  he  must  first  satisfy  himself  of  its  cor- 
rectness, and  for  that  purpose  he  may  administer  oaths 

and  examine  the  parties  and  witnesses  in  like  manner 
as  the  County  Clerk  does  before  issuing  the  license. 

73.  The  person  solemnizing  a  marriage  must  make, 

sign,  and  indorse  upon,  or  attach  to,  the  license,  a  cer-  Sr]^ii««e. 
tificate,  showing: 

1.  The  fact,  time,  and  place  of  solemnization;  and 

2.  The  names  and  places  of  residence  of  one  or 
more  witnesses  to  the  ceremony. 
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76.     If  no  record  of  the  solemnization  of  a  marriage 
heretofore  contracted  be  known  to  exist,  the  parties  ofSS£S?. 
may  join  in  a  written   declaration  of   such  marriage,  Jjjjito. 
Bnbstantiallj  showing : 

1.  The  names,  ages,  and  residences  of  the  parties; 

2.  The  fact  of  marriage; 

3.  That  no  record  of  such  marriage  is  known  to 
exist.  Such  declaration  must  be  subscribed  by  the 
parties  and  attested  by  at  least  three  witnesses. 

82.     A  marriage  may  be  annulled  for  any  of  the  fol- 

1         .  ...  i   ii       j>  »   At  -  Oroundfl  for 

lowing  causes,  existing  at  the  time  of  the  marriage :         annniment 

1.  That  the  party  in  whose  behalf  it  is  sought  to  °  °** 
have  the  marriage  annulled  was  under  the  age  of  legal 
consent,  and  such  marriage  was  contracted  without  the 
consent  of  his  or  her  parents  or  guardian,  or  person 
having  charge  of  him  or  her;  unless,  after  attaining  the 
age  of  consent,  such  party  for  any  time  freely  cohab- 
ited with  the  other  as  husband  or  wife; 

2.  That  the  former  husband  or  wife  of  either  party 
was  living,  and  the  marriage  with  such  former  husband 
or  wife  was  then  in  force; 

3.  That  either  party  was  of  unsound  mind,  unless 
such  party,  after  coming  to  reason,  freely  cohabit  with 
the  other  as  husband  or  wife; 

4.  That  the  consent  of  either  party  was  obtained  by 
fraud,  unless  such  party  afterward,  with  full  knowledge 
of  the  facts  constituting  the  fraud,  freely  cohabited  with 
the  other  as  husband  or  wife; 

5.  That  the  consent  of  either  party  was  obtained  by 
force,  unless  such  party  afterwards  freely  cohabited 
with  the  other  as  husband  or  wife; 

6.  That  either  party  was,  at  the  time  of  marriage, 
physically  incapable  of  entering  into  the  married  state, 
and  such  incapacity  continues,  and  appears  to  be  in- 
curable. 
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88.    An  action  to  obtain  a  decree  of  nollity  of  mar. 
riage,  for  causes  mentioned  in  the  preceding  section,  ^^^  ^ 
must  be  commenced  within  the  periods  and  by  the  par-  u^,ii)m' 
ties  as  follows :  ^JS?  auiy 

.  For  causes  mentioned  in  snbdiyision  one :  by  tne  oed. 
party  to  the  marriage  who  was  married  nnder  the  age 
of  legal  consent,  within  fonr  years  after  arriring  at  the 
age  of  consent;  or  by  a  parent,  guardian,  or  other  per- 
son having  charge  of  such  non-aged  male  or  female,  at 
any  time  before  such  married  minor  has  arrived  at 
the  age  of  legal  consent; 

2.  For  causes  mentioned  in  subdivision  two:  by 
either  party  during  the  life  of  the  other,  or  by  such 
former  husband  or  wife; 

3.  For  causes  mentioned  in  subdivision  three:  by 
the  party  injured,  or  relative  or  guardian  of  the  party 
of  unsound  mind,  at  any  time  before  the  death  of  either 
party; 

4.  For  causes  mentioned  in  subdivision  four:  by 
the  party  injured,  within  four  years  after  the  discovery 
of  the  facts  constituting  the  fraud; 

5.  For  causes  mentioned  in  subdivision  five :  by  the 
injured  party,  within  four  years  after  the  marriage; 

6.  For  causes  mentioned  in  subdivision  six:  by  the 
injured  party,  within  four  years  after  the  marriage. 

80.    Marriage  is  dissolved  only : 

1.  By  the  death  of  one  of  the  parties,  or,  h*^Ti 

2.  By  the  judgment  of  a  court  of  competent  juris- 
diction decreeing  a  divorce  of  the  parties. 


■olTed. 


8L    The  effect  of  a  judgment  decreeing  a  divorce,  is  niToroe. 
to  restore  the  parties  to  the  state  of  unmarried  persons,  judgment. 
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92.    Diyorces  maj  be  granted  for  any  of  the  follow- 
ing causes:  t^^toi 


divorce. 


1.  Adultery; 

2r.  Extreme  cruelty; 

3.  Willful  desertion; 

4.  Willful  neglect; 

5.  Habitual  intemperance; 

6.  Conviction  of  felony. 

100.    Absence  or  separation,  proper  in  itself,  be- 
comes desertion  whenever  the  intent  to  desert  is  fixed  w  h  e'S^b"'- 
during  such  absence  or  separation.  wruon!  ^^ 

102.     If  one  party  deserts  the  other,  and  before  the 
expiration  of  the  statutory  period  required  to  make  the  fow  ^*tS[. 
desertion  a  cause  of  divorce,  returns  and  offers  in  good 
faith  to  fulfill  the  marriage  contract,  and  solicits  con- 
donation, the  desertion  is  cured.     If  the  other  party  f^tnVc^' 
refuse  such  offer  and  condonation,  the  refusal  shall  be  ^o"***^"- 
deemed  and  treated  as  desertion  by  such  party  from 
the  time  of  refusal. 

104.  Where  Ihe  wife's  earnings  are  sufficient  for  her  support,  the 
neglect  of  the  husband  to  provide  is  not  a  sufficient  ground.  By  craft 
v.  Bycraft,  42  Gal. 445. 

118.  Where  the  cause  of  divorce  consists  of  a  course  Evidence  of 
of  offensive  conduct,  or  arises  in  cases  of  cruelty,  from  tiOT?°"** 
successive  acts  of  ill-treatmant  which  may,  aggregately, 
constitute  the  offense,  cohabitation,  or  passive  endu- 
rance, or  conjugal  kindness,  shall  not  be  evidence  of 
condonation  of  any  of  the  acts  constituting  such  cause, 

imless  accompanied  by  an  express  agreement  to  con- 
done. 

119.  In  cases,  mentioned  in  the  last  section,  condo- 
nation can  be  made  only  after  the  cause  of  divorce  has  u^nf^'when 
become  complete,  as  to  the  acts  complained  of.  ^^ 
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123.  Condonation  of  a  cause  of  divorce,  shown  in 

the  answer  as  a  recriminatory  defense,  is  a  bar  to  such  SSSlli^l're- 
defense,  unless  the  condonation  be  revoked,  as  provided  ^^^[^^ 
in  section  one  hundred  and  twenty-one,  or  two  years 
have  elapsed  after  the  condonation,  and  before  the  ac- 
cruing or  completion  of  the  cause  of  divorce  against 
which  the  recrimination  is  shown. 

124.  A  divorce  must  be  denied : 

1.  When  the  cause  is  adultery,  and  the  action  is  not  Jr "cS^" 
commenced  within  two  years  after  the  commission  of    ^^    ▼«"«  • 
the  act  of  adultery,  or  after  its  discovery  by  the  injured 

party;  or, 

2.  When  the  cause  is  conviction  of  felony,  and  the 
action  is  not  commenced  before  the  expiration  of  two 
years  after  a  pardon,  or  the  termination  of  the  period 
of  sentence; 

3.  In  all  other  cases  when  there  is  an  unreasonable 
lapse  of  time  before  the  commencement  of  the  action. 

130.  No  divorce  can  be  granted  upon  the  default  of 
the  defendant,  or  upon  the  uncorroborated  statement,  granted  by 

J      .      .  i       .•  *    .1.  !•  default,  «tc. 

admission  or  testimony  of  the  parties,  or  upon  any 
statement  or  finding  of  fact  made  by  a  referee;  but  the 
Court  must,  in  addition  to  any  statement  or  finding  of 
the  referee,  require  proof  of  the  facts  alleged,  and  such 
proof,  if  not  taken  before  the  Court,  must  be  upon 
written  questions  and  answers. 

SufficieQt  corroboration  of  wife's  eTidence  of  adolterons  intercouise 
of  husband.    Eyans  y.  Evans,  41  Cal.  103. 

1 39.  Allowance  for  part  support  of  child.  Wilson  v.  Wilson,  45 
Cal.  399. 

146.    In  case  of  the  dissolution  of  the  marriage  by 
the  decree  of  a  Court  of  competent  jurisdiction,  the  com-  J^S^ '^^ 
munity  property,  and  the  homestead,  shall  be  assigned  Btoad,T<m 
as  follows:  If  the  decree  be  rendered  on  the  ground  of  on^on^ 
adultery  or  extreme  cruelty,  the  community  property 
shall  be  assigned  to  the  respective  parties  in  such  pro- 
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portions  as  the  (/ourt,  from  all  the  facts  of  the  case, 
and  the  condition  of  the  parties  ma:^  deem  just. 

2.  If  the  decree  be  rendered  on  any  other  ground 
than  that  of  adultery  or  extreme  cruelty,  the  commu- 
nity property  shall  be  equally  divided  between  the 
parties. 

3.  If  a  homestead  has  been  selected  from  the  com- 
munity property,  it  may  be  assigned  to  the  innocent 
party,  either  absolutely,  or  for  a  limited  period,  sub- 
ject in  the  latter  case,  to  the  future  disposition  of  the 
Court,  or  it  may,  in  the  discretion  of  the  Court,  be 
divided,  or  be  sold  and  the  proceeds  divided. 

i.  If  a  homestead  has  been  selected  from  the  sepa- 
rate property  of  either,  it  shall  be  assigned  to  the  former 
owner  of  such  property,  subject  to  the  power  of  the 
Court  to  assign  it  for  a  limited  period  to  the  innocent 
party. 

Effect  of  decree  on  homestead.    Shoemaker  v.  Chalfant,  Janaary  T. 

1874. 

147.  The  Court,  in  rendering  a  decree  of  divorce, 

must  make  such  order  for  the  disposition  of  the  com-  oider  of 

ooart  for 

munity  property,  and  of  the  homestead,  as  in  this  chap-  ^spotitton 
ter  provided,  and,  whenever  necessary  for  that  purpose, 
may  order  a  partition  or  sale  of  the  property  and  a 
division  or  other  disposition  of  the  proceeds. 

In  the  case  of  diyorce  for  adultery,  or  for  extreme  cmelty,  held  that 
the  court  should  award  to  the  injured  party  three  fourths  of  the  com- 
mon property.    Eslinger  v.  Eslinger,  Oct.  T.  1873. 

148.  The  disposition  of  the  community  property, 

and  of  the  homestead,  as  above  provided,  is  subject  to  SS^to"^ 
revision  on  appeal  in  all  particulars,   including  those  I^^i.^ 
which  are  stated  to  be  in  the  discretion  of  the  Court. 

158.     A  husband  and  wife  cannot,  by  any  contract 
with  each  other,  alter  their  legal  relations,  except  as  to  How  tv 
property,  and  except  that  they  may  agree,  in  writing,  their  ieg»i 
to  an  immediate  separation,  and  may  make  provision 
for  the  support  of  either  of  them  and  of  their  children 
during  such  separation. 
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1 62.  The  Act  of  1850  reqnireH  an  instrument  in  writing,  signed  by 
the  hnsband  and  wife,  in  case  of  sale  or  other  alienation  of  a  wife's 
separate  property.    Gates  y.  Salmon,  July  T.  1873. 

If  the  husband  purchases  property  with  the  separate  property  of  the 
wife,  the  land  purchased  is  the  separate  property  of  the  wife.  Bich  t. 
Tubbs.  41  €al.  34. 

Gift  from  husband  to  wife.  Woods  y.  Whitney,  42  Gal.  361.  No 
legal  presumption  that  conyeyanoe  to  wife  is  fraudulent  as  to  judgment 
creditors.  Hussey  y«  Gastle,  41  Cal.  239.  Bargain  and  sale  deed  may 
be  shown  to  be  a  deed  of  gift  by  parol.  Woods  y.  Whitney,  42  Cal. 
S61. 

Bight  of  wife  to  proceeds  on  sale  of  her  separate  property.  Beaudry 
•y.  Felch,  Oct.  T.,  1873. 

1 64-  There  is  no  legal  presumption  that  land,  separate  property 
of  husband,  conyeyed  to  wife  in  consideration  of  money,  her  separate 
property,  becomes  after  conyeyance  community  property.  Hussey  y. 
Oastle,  41  Gal.,  239. 

The  husband  may  purchase  an  estate,  and  pay  for  it  out  of  common 
property,  and  cause  it  to  be  conyeyed  to  the  wife  by  deed  of  bargain 
and  sale,  and  the  transaction  will  operate  as  a  gift  to  the  wife.  Woods 
V.  Whitney,  42  Gal.,  389.    Higgins  y.  Higgins,  Oct.  T.,  1873. 

Property  acquired  by  either  spouse,  under  deed  of  bargain  and  sale, 
reciting  a  yaluable  consideration,  is  prima  fade  community  property. 
Harper  y.  Hamer,  Oct  T.,  1873. 

166.  The  filing  of  the  inyentorj  in  the  Recorder's  FiiiagiB. 
office  is  notice  and  prima  facie  evidence  of  the  title  of  Soe^  '^ 

J.-1  'J  wife's    titt« 

tne  Wlie«  and    prima 

fad  6    eri- 
dtttoe. 

167.  The  property  of  the  community  is  not  liable 

for  the  contracts  of  the  wife,  made  after  marriage,  nn-  Jii^JJ^f*^ 
less  secured  by  a  pledge  or  mortgage  thereof  executed  SISSj  to 
bj  the  husband.  SSS!^  "* 

Real  property  and  personal  property  of  wife  distinguished,  as  to 
power  of  wife  to  create  lien  or  incumbrance.  Maday  y.  Loye,  25  Gal., 
367;  and  Loye  y.  Watkins,  40  Gal.  547,  explained.  Terry  y.  Hammond, 
Oct.  T.  1873.  Both  husband  and  wife  must  join  in  sale  of  wife's  per- 
sonal property.    O'Brien  y.  Foreman,  April  T.  1873. 

172.  Tjhe  pendency  of  a  suit  for  diyorce  does  not  interrupt  hus- 
band's powers  in  relation  to  the  sale  of  community  property.  Lord  y. 
Howe,  43  Gal.  581, 

173*  Upon  the  dissolution  of  the  community,  by  death  of  wife, 
one  half  iUxe  community  property  yests  in  her  suryiying  children. 
Broad  y.  Murray,  44  Gal.  228. 
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174.    If  the  husband  neglect  to  make  adequate  pro- 
vision for  the  support  of  his  wife,  except  in  the  cases  SSJ^or 
mentioned  in  the  next  section,  any  other  person  may,  J^fT**  **' 
in  good  faith,  supply  her  with  articles  necessary  for  her 
support,  and  recover  the  reasonable  value  thereof  from 
the  husband. 

179.  A  husband  abandoned  by  his  wife  is  not  liable 
for  her  support  until  she  offers  to  return,  unless  she  uabie. 
was  justified,  by  his  misconduct,  in  abandoning  him; 
nor  is  he  liable  for  her  support  when  she  is  living  sepa- 
rate from  him,  by  agreement,  unless  such  support  is 
stipulated  in  the  agreement. 

176.    The  wife  must  support  the  husband,  when  he 
has  not  deserted  her,  out  of  her  separate  property,  mmST  sap^ 
when  he  has  no  separate  property,  and  there  is  no  com-  l^d. 
munity  property,  and  he  is  unable,  from  infirmity,  to 
support  himself. 

178.  Ante-nuptial  verbal  contract  may  be  executed  after  maiHage. 
Haesey  ▼.  Castle,  41  Gal.  239. 

184.    All  children  of  a  woman  who  has  been  married,  ,  ^^ 

'    Legitimacy 

bom  within  ten  months  after  the  dissolution  of  the  2l  ^^^^J!^ 

bom     after 

marriage,  are  presumed  to  be  legitimate  children  of  ^^^^.°° 
that  marriage. 

197.  The  father  of  a  legitimate  unmarried  minor 
child  is  entitled  to  its  custody,  services,  and  earnings;  iegitimat«''' 
but  he  cannot  transfer  such  custody  or  services  to  any 
other  person,  except  the  mother,  without  her  written 
consent,  unless  she  has  deserted  him,  or  is  living  sepa- 
rate from  him  by  agreement.  If  the  father  be  dead, 
or  be  unable,  or  refuse  to  take  the  custody,  or  has 
abandoned  his  family,  the  mother  is  entitled  thereto. 

210.  The  law  will  not  ordinarily  imply  a  promise  on  the  part  of 
the  father,  nnless  drcnmstancea  show  that  it  must  have  been  the  ex- 
pectation of  both  parties  that  compensation  should  be  given.  Frier- 
math  T.  Friermath,  April  T.  1873,  citing  Andrews  y.  Foster,  17  Vt.  556. 
Dye  ▼.  Kerr,  15  Barb.  444. 
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212.    The  wages  of  a  minor  employed  in  service  may 
be  paid  to  him  until  the  parent  or  guardian  entitled  SlfS^^' 
thereto  gives  the  employer  notice  that  he  claims  such 
wages. 

215.    A:  child  born  before  wedlock  becomes  legiti-  chiidiegiti. 
mate  by  the  subsequent  marriage  of  its  parents.  marriage  of 

222.    The  person  adopting  a  child  must  be  at  least  y^^^^^ 
ten  years  older  than  the  person  adopted.  **<»p*- 

2523.  A  married  man,  not  lawfully  separated  from 
his  wife,  cannot  adopt  a  child  without  the  consent  of  ^^^SStry. 
his  wife;  nor  can  a  married  woman,  not  thus  separated 
from  her  husband,  without  his  consent,  provided  the 
■husband  or  wife,  not  consenting,  is  capable  of  giving 
such  consent. 

228.    A  child,  when  adopted,  may  take  the  family 
name  of  the  person  adopting.     After  adoption,  the  two  Jk^ti**'— 
shall  sustain  towards  the  other  the  legal  relatiou  of  pa-  |^ighte  an 
rent  and  child,  and  have  all  the  rights  and  be  subject 
to  all  the  duties  of  that  relation. 

241.     A  guardian  of  the  person  or  estate,  or  of  both,  Appoint, 
of  a  child  bom,  or  likely  to  be  bom,  may  be  appointed  ^^^  by 
by  will  or  by  deed,  to  take  effect  upon  the  death  of  the  J^°'^ 
parent  appointing: 

1.  If  the  child  be  legitimate,  by  the  father,  with 
the  written  consent  of  the  mother  ;  or  by  either  parent, 
if  the  other  be  dead  or  incapable  of  consent ; 

2.  If  the  child  be  illegitimate,  by  the  mother. 

248.     A  guardian  of  the  person  or  property,  or  both, 
of  a  person  residing  in  this  State,  who  is  a  minor,  or  of  ^pJJ*^*" 
unsound  mind,  may  be  appointed  in  all  eases,  other  <^^^- 
than  those  named  in  section  two  hundred  and  forty-one, 
by  the  Probate  Court,  as  provided  in  the  Code  of  Civil 
Procedure. 

The  power  of  the  Probate  ^Gourt  to  appoint  a  guardian  of  an  insane 
person  is  not  defeated  by  the  fact  that  snch  insane  person  is  married. 
Guardianship  of  E.  Fegan,  45  Cal.  176. 
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246.     In  awarding  the  custody  of  a  minor,  or  in  ap- 
pointing a  general  guardian,  the  Court  or  officer  is  to  S^^l^g'' 
be  guided  by  the  following  considerations:  mi^.^**' 

1.  By  what  appears  to  be  for  the  best  interest  of  the 
child  in  respect  to  its  temporal  and  its  mental  and 
moral  welfare;  and  if  the  child  be  of  a  sufficient  age 
to  form  an  intelligent  preference,  the  Court  may  con- 
sider that  preference  in  determining  the  question. 

2.  As  between  parents  adversely  claiming  the  cus- 
tody or  guardianship,  neither  parent  is  entitled  to  it  as 
of  right;  but,  other  things  being  equal,  if  the  child  be 
of  tender  years,  it  should  be  given  to  the  mother  ;  if  it 
be  of  an  age  to  require  education  and  preparation  for 
lubor  or  business,  then  to  the  father. 

3.  Of  two  persons  equally  entitled  to  the  custody 
in  other  respects,  preference  is  to  be  given  as  follows : 

1.  To  a  parent ; 

2.  To  one  who  was  indicated  by  the  wishes  of  a 
of  a  deceased  parent ; 

3.  To  one  who  already  stands  in  tlie  position  of  a 
trustee  of  a  fund  to  be  applied  to  the  child's  support  ; 

4.  To  a  relative. 

249.  A  guardian  of  the  property  must  keep  safely 
the  property  of  his  ward.  He  must  not  permit  any  un-  g^dian  or 
necessary  waste  or  destruction  of  the  real  property,  nor  "*•*- 
make  any  sale  of  such  property  without  the  order  of 
the  Probate  Court,  but  must,  so  far  as  it  is  in  the  power, 
maintain  the  same,  with  its  buildings  and  appurten- 
ances, out  of  the  income  or  other  property  of  the  es- 
tate, and  deliver  it  to  the  ward,  at  the  close  of  his 
guardianship,  in  as  good  condition  as  he  received  it. 

251.  A  guardian  Ih  bat  a  representative  of  bis  ward.  Flege  v. 
Garyey,  Jan.  T.  1874. 

Eyery  alienation  of  tbe  property  of  a  ward,  if  made  without  an  order 
of  Court,  is  void.    DeLa  Montagnie  y.  Union  Ins.  Co.,  42  Cal.  291. 

353.    Bemoyal  of  goardian.    Gnardiangbip  of  Swift,  Jan.  T.  1874. 
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256.    The  power  of  a  guardian  appointed  by  a  Coart 
is  suspended  only :  5?5StSi 

1.  By  order  of  the  Court ;  or,  K^T^n. 

2.  If  the  appointment  was  made  solely  because  of  ^^' 
the  ward's  minority,  by  his  attaining  majority;  or, 

3.  The  guardianship  over  the  person  of  the  ward, 
by  the  marriage  of  the  ward. 

284.  Corporations  are  either  public    or    priyate. 
Public  corporations  are  formed  or  organized  for  the  S^^biic 
goyemment  of  a  portion  of  the  State  ;  all  other  corpor-  ^tinglds^ 
ations  are  private. 

285.  Private  corporations  may  be  formed  by  the  j^^^^^  ^^ 
voluntary  association  of  any  five  or  more  persons,  in  the  ^^^f^^^ 
manner  prescribed  in  this  article.    A  majority  of  such 
persons  must  be  residents  of  this  State. 

5286.    Private  corporations  may  be  formed  for  any 
purpose  for  which  individuals  may  lawfully  associate  ^y  n»»y 

themselves.  for  any  Uw- 

fal  purpose. 

287.  Any  corporation  existing  on  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy*  ance  oiex- 
three,  formed  under  the  laws  of  this  State,  and  still  der  proyiB.' 
existing,  which  has  not  already  elected  to  continue  its 
existence,  under  the  provisions  of  this  Code  applicable 
thereto,  may,  at  any  time  hereafter,  make  such  election 
by  the  unanimous  vote  of  all  of  its  directors,  or  such 
election  may  be  made  at  any  annual  meeting  of  the 
stockholders,  or  members,  or  at  any  meeting  called  by 
the  Directors  expressly  for  considering  the  subject,  if 
voted  by  stockholders  representing  a  majority  of  the 
capital  stock,  or  by  a  majority  of  the  members,  or  may 
be  made  by  the  Directors  upon  the  written  consent  of 
that  number  of  such  stockholders  or  members.  A  cer- 
tificate of  the  action  of  the  Directors,  signed  by  them 
and  their  Secretary,  when  the  election  is  made  by  their 
unanimous  vote,  or  upon  the  written  consent  of  the 
stockholders  or  members,  or  a  certificate  of  the  pro- 
ceedings of  the  meeting  of  the  stockholders  or  members, 
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when  such  election  is  mi^e  at  any  such  meeting,  signed 
by  the  chairman  and  secretary  of  the  meeting,  and  a 
majority  of  the  Directors,  must  be  filed  in  the  office  of 
the  Clerk  of  the  county  where  the  original  articles  of 
corporation  are  filed,  and  a  certified  copy  thereof  must 
be  filed  in  the  office  of  the  Secretary  of  State :  and 
thereafter  the  corporation  shall  continue  its  existence 
under  the  provisions  of  this  Code  which  are  applicable 
thereto,  and  shall  possess  all  the  rights  and  powers,  and 
be  subject  to  all  the  obligations,  restrictions  and  limit- 
ations prescribed  thereby. 

290.    Articles  of  incorporation  must  be  prepared, 

setting  forth  :  Articles  of 

1.    The  name  of  the  corporation  ;  tionwh«tto 

2..    The  purpose  for  which  it  is  formed ; 

3.  The  place  where  its  principal  business  is  to  be 
transacted  ; 

4.  The  term  for  which  it  is  to  exist,  not  exceeding 
fifty  years  ; 

5. .  The  number  of  its  Directors,  or  Trustees,  and  the 
names  and  residences  of  such  of  them  who  are  to  serve 
until  the  election  of  such  officers  and  their  qualification  ; 

6.  If  there  be  a  capital  stock,  its  amount  and  the 
number  of  shares  into  which  it  is  divided. 

The  use  of  an  abbreviated  corporate  name  by  the  officers  of  a  cor- 
poration, organized  under  a  particular  name,  is  not  a  usurpation,  nor 
will  it  support  quo  vottrranto  to  oust  them  from  their  franchise.  People 
T.  Bogart,  45  Cal.  73. 

292.    The  articles  of  incorporation  must  be  sub-  ^e^^**' 
scribed  by  five  or  more  persons,  a  majority  of  whom  JlSSJSJi?^^ 
must  be  residents  of  this  State,  and  acknowledged  by*  ®^^ 
each  before  some  officer  authorized  to  take  and  certify  q^uca!'' 
ackQOwledgments  of  conveyances  of  real  property.  tdgam. 

204.  Payment  of  the  ten  per  cent.,  in  checks,  drawn  against  a  suf- 
ficient fund,  is  sufficient.  People  v.  S.  &  V.  B.  B.  Co.,  45  Cal.  306; 
but  otherwise,  if  drawn  by  one  having  no  funds  on  deposit.  People  v. 
Chambers,  42  Cal.  201. 
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295.  A  substantial  compliance  with  the  statute  is  all  that  is  re- 
quired.   People  V.  8.  &  V.  R.  R.  Co.,  45  Cal.  306. 

The  statute  is  substantially  complied  with,  if  the  only  defect  in  the 
papers  is  the  omission  of  the  words,  ''in  good  faith/'  in  that  portion 
of  the  affidavit  attached  to  the  certificate  relating  to  the  payment  of  the 
ten  per  cent.    People  ▼.  S.  &,  Y.  R.  R.  Co..  45  Cal.  306. 

296.  Upon  filing  the  articles  of  incorporation  in  the 

office  of  the  Connty  Clerk  of  the  county  in  which  the  bemedwith 
principal  business  of  the  company  is  to  be  transacted,   and  eecre- 
and  a  copy  thereof,  certified  by  the  County  Clerk,  with  »*»te. 
the  Secretary  of  State,  and  the  affidavit  mentioned  in 
the  last  section,  where  such  affidavit  is  required,  the 
Secretary  of  State  must  issue  to  the  corporation,  over  ^^^^^^^ 
the  great  seal  of  the  State,  a  certificate  that  a  copy  "of  *<>  **•'>•• 
the  articles,  containing  the  required  statement  of  facts, 
has  been  filed  in  his  office  ;  and  thereupon  the  per- 
sons signing  the  articles,  and  their  associates  and  suc- 
cessors, shall  be  a  body  politic  and  corporate,  by  the 
name  stated  in  the  certificate,  and  for  the  term  of  fifty  j,^^^  ^^  ^^_ 
years,  unless  it  is  in  the  articles  of  incorporation  other-  *«*«»ce- 
wise  stated  or  in  this  Code  otherwise  specially  provided. 

297.  A  copy  of  any  articles  of  incorporation  filed  in 
pursuance  of  this  Chapter,  and  certified  by  the  Secre-  ^^of* 
tary  of  State,  must  be  received  in  all  the  Courts  and  ^^"fJJie 
other  places  as  prima  /(zcie  evidence  of  the  facts  therein  •^^®"«®- 

stated. 

299  of  said  Code  is  repealed. 

SOL    Every  corporation  formed  under  this  Title  must, 
within  one  month  after  filing  articles  of  incorporation,  t^?]SlS^  ^ 
adopt  a  code  of  by-laws  for  its  government  not  incon-  J^i%^^ 
sistent  with  the  constitution  and  laws  of  this  State.  ^^°^- 
The  assent  of  stockholders  representing  a  majority  of 
all  the  subscribed  capital  stock,  or  of  a  majority  of  the 
members,  if  there  be  no  capital  stock,  is  necessary  to 
adopt  by-lawS|  if  they  are  adopted  at  a  meeting  called 
for  that  purpose  ;  and  in  the  event  of  such  meeting 
being  called,  two  weeks*  notice  of  the  same  by  adver- 
tisement in  some  newspaper  published  in  the  county  in 
102  -Vol.  u.  817 


:^ 


"^ 


Civil  Code,  1873-4.  .jg301-304 

which  the  principal  place  of  business  of  the  corpora- 
tion is  located,  or  if  none  is  published  therein,  then  in 
a  paper  published  in  an  adjoining  coanty,  must  be 
given  by  order  of  the  acting  President.  The  written 
assent  of  the  holders  of  two  thirds  of  the  stock,  or  of 
two  thirds  of  the  members,  if  there  be  no  capital  stock, 
shall  be  effectual  to  adopt  a  code  of  by-laws  without  a 
meeting  for  that  purpose. 

303.  A  corporation  may,  by  its  by-laws,  where  no  bj-uvs,  for 
other  provision  is  specially  made,  provide  for  :  pw^Sf^ 

1.  The  time,  place,  and  manner  of  calling  and  con- 
ducting its  meetings  ; 

2.  The  number  of  stockholders  or  members  con- 
stituting a  quorum  ; 

3.  The  mode  of  voting  by  proxy  ; 

4.  The  time  of  the  annual  election  for  Directors,  and 
the  mode  and  manner  of  giving  notice  thereof  ; 

5.  The  compensation  and  duties  of  officers; 

6.  The  manner  of  election  and  the  tenure  of  office  of 
all  officers  other  than  the  Directors;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not 
exceeding,  in  any  case,  one  hundred  dollars  for  any  one 
offense. 

304.  All  by-laws  adopted  must  be  certified  by  a  ma-  bj-iawb  to 
jority  of  the  Directors  and  Secretary  of  the  corporation,  J? •'^^k^ 
and  copied  in  a  legible  hand  in  some  book  kept  in  the  ®^*^^-" 
office  of  the  corporation,  to  be  known  as  the  ''Book  of 
By-Laws,",  and  no  by-law  shall  take  effect  until  so  cop- 
ied, and  the  book  shall  then  be  open  to  the  inspection 

of  the  public  during  office  hours  of  each  day  except 
holidays.  The  by-laws  may  be  repealed  or  amended.  How  repeal, 
or  new  by-laws  may  be  adopted,  at  the  annual  meeting,  amended. 
or  at  any  other  meeting  of  the  stockholders  or  members 
called  for  that  purpose  by  the  Directors,  by  a  vote  rep- 
resenting two  thirds  of  the  subscribed  stock,  or  by  two 
thirds  of  the  members,  or  the  power  to  repeal  and  amend 
the  by-laws,  and  adopt  new  by-laws,  may,  by  a  similar 
vote  at  any  such  meeting,  be  delegated  to  the  Board  of 
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Directors.  The  power  when  delegated  may  be  revoked 
by  a  similar  vote  at  any  regular  meeting  of  the  stock- 
holders or  members.  Whenever  any  amendment  or 
new  by-law  is  adopted,  it  shall  be  copied  in  the  book 
of  by-laws  with  the  original  by-laws,  and  immediately 
after  them,  and  shall  not  take  effect  nntil  so  copied.  If 
any  by-law  be  repealed,  the  fact  of  repeal,  with  the  date 
of  the  meeting  at  which  the  repeal  was  enacted  shall 
be  stated  in  the  said  book,  and  until  so  stated,  the  re- 
peal shall  not  take  effect. 

306.  At  the  first  meeting  at  which-  the  by-laws  are  Directors  to 
adopted,  or  at  such  subsequent  meeting  as  may  be  then  first  meet. 
designated,  Directors  must  be  elected,  to  hold  their  of- 
fices for  one  year,  and  until  their  successors  are  elected 

and  qualified. 

307.  All  elections  of  Directors  must  be  by  ballot.  Ejections 
and  a  vot^  of  stockholders  representing  a  majority  of  SSSS"' 
the  subscribed  capital  stock,  or  of  a  majority  of  the 
members,  is  necessary  to  a  choice.     If  there  be  capital 

stock  in  the  corporation,  each  stockholder  is  entitled  to  JiStetSnr' 
one  vote  for  each  share  held  by  him  at  all  such  elec- 
tions, and  also  at  all  elections  at  other  meetings  of 
stockholders. 

309*  The  prohibition  contained  in  this  section  is  directed  against 
the  tmstees,  and  is  designed  to  protect  creditors  as  such,  as  well  as 
stockholders.    Martin  v.  Zellerbach,  38  Cal.  300. 

Dividends  may  be  paid  in  capital  stock.  Harris  y.  S.  F.  Sugar  Eef 
41  Cal.  393. 

813.     The  shares  of  stock  of  an  estate  of  a  minor,  or  stock  of 

•  1  iiii*  :!■  1    minors,  in- 

insane  person,  may  be  represented  by  his  guardian,  and  sane  or  de- 
of  a  deceased  person  by  his  executor  or  administrator,  ropnwented 

316.     Any  officer  of  a  corporation  who  willfully  gives  officers  um- 
a  certificate,  or  willfully  makes  an  official  report,  public  SrUfll^ateT 
notice,  or  entry  in  any  of  the  records  or  books  of  the  JSSSS."' 
corporation,  concerning  the  corporation  or  its  business, 
which  is  false  in  any  material  representation,  shall  be 
liable  for  all  the  damages  resulting  therefrom  to  any 
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person  injured  thereby ;  and  if  two  or  more  oflBcers 
unite  or  participate  in  the  commission  of  any  of  the 
acts  herein  designated,  they  shall  be  jointly  and  sever- 
ally liable. 

322.  Each  stockholder  of  a  corporation  is  individu-  stockhoia- 
ally  and  personally  liable  for  such  proportion  of  its  Sdebu. 
debts  and  liabilities  as  the  amount  of  stock  or  shares  ^i^ed. 
owned  by  him  bears  to  the  whole  of  the  subscribed 
capital  stock  or  shares  of  the  corporation,  and  for  a 
like  proportion  only  of  each  debt  or  claim  against  the 
corporation.  Any  creditor  of  the  corporation  may  in- 
stitute joint  or  several  actions  against  any  of  its  stock- 
holders, for  the  proportion  of  his  claim  payable  by 
each,  and  in  such  action  the  Court  must  ascertain  the 
proportion  of  the  claim  or  debt  for  which  each  defend- 
ant is  liable,  and  a  several  judgment  must  be  rendered 
against  each,  in  conformity  therewith.  If  any  stock- 
holder pays  his  proportion  of  any  debt  due  from  the 
corporation,  incurred  while  he  was  such  stockholder, 
he  is  relieved  from  any  further  personal  liability  for 
such  debt ;  and  if  an  action  has  been  brought  against 
him  upon  such  debt,  it  shall  be  dismissed  as  to  him 
upon  his  payiug  the  costs,  or  such  proportion  thereof 
as  may  be  properly  chargeable  against  him.  The  liu-  Liability 
bility  of  each  stockholder  is  determined  by  the  amount  determined. 
of  stock  or  shares  owned  by  him  at  the  time  the  debt  or 
liability  was  incun-ed;  and  such  liability  is  not  released 
by  any  subsequent  transfer  of  stock.  The  term  **  stock- 
holder," as  used  in  this  section,  shall  apply  not  only  to 
such  persons  as  appear  by  the  books  of  the  corporation 
to  be  such,  but  also  to  every  equitable  owner  of  stock, 
although  the  same  appear  on  the  books  in  the  name  of 
another,  and  also  to  every  person  who  has  advanced  the 
installments  or  purchase  money  of  stock  in  the  name  of 
a  minor,  so  long  as  the  latter  remains  a  minor;  and  also 
to  every  guardian  or  other  trustee  who  voluntarily  in- 
vests any  trust  funds  in  the  stock.  Trust  funds  in  the 
hands  of  a  guardian  or  trustee  shall  not  be  liable  under 
the  provisions  of  this  section  by  reason  of  any  such  in- 
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vestment,  nor  shall  the  person  for  whose  benefit  the  in- 
vestment is  made  be  responsible  in  respect  to  the  stock, 
until  he  becomes  competent  and  able  to  control  the 
same  ;  but  the  responsibility  of  the  guardian  or  trustee 
making  the  investment  shall  continue  until  that  period. 
Stock  held  as  collateral  security,  or  by  a  trustee,  or  in 
any  other  representative  capacity,  does  not  make  the 
holder  thereof  a  stockholder  within  the  meaning  of  this 
section,  except  in  the  cases  above  mentioned,  so  as  to 
charge  him  with  any  proportion  of  the  debts  or  liabili- 
ties of  the  corporation,  but  the  pledgor,  or  person,  or 
estate  represented,  is  to  be  deemed  the  stockholder  as 

1  ii»"i_*i*j  X  !-•  1        •  Individual 

respects  such  liability.  In  corporations  having  no  cap-  uabiuty. 
ital  stock,  each  member  is  individually  and  personally 
liable  for  his  proportion  of  its  debts  and  liabilities,  and 
similar  actions  may  be  brought  against  him,  either  alone 
or  jointly  with  other  members,  to  enforce  such  liability 
as  by  this  section  may  be  brought  against  one  or  more 
stockholders,  and  similar  judgments  may  be  rendered. 

stockholders  are  not  suretieB  of  a  corporation^  but  the  principal 
debtors.  Young  y.  Bosenbanm,  39  Gal.  646;  and  their  liability  is  not 
extinguished,  suspended  or  merged  by  a  judgment  against  the  corpora- 
tion.   Id. 

The  release  of  a  stockholder  is  a  discharge  of  the  corporation  and 
other  stockholders,  to  the  same  extent  as  the  one  to  whom  the  release 
is  executed.    Prince  v.  Lynch,  38  Cal.  528. 

Liability  of  members  of  plank  or  turnpike  road  company.  Blanch- 
ard  y.  Kaull,  44  Gal.  440. 

324.  Word  *' trustee,"  after  the  name  of  a  person  to  whom  stock 
is  transferred,  is  not  notice  of  secret  owners'  equities.  Brewster  u. 
Sime,  42  Gal.  139. 

Owner  is  bound  by  acts  of  "  trustee."    Id. 

326.     When   the  shares  of    stock  in  a  corporation  Kon-r«8i. 
are  owned  by  parties  residing  out  of  the  State,   the  how*^*' 
President,  Secretary,  or  Directors  of  the  corporation, 
before  entering  any  transfer  of  the  shares  on  its  books, 
or  issuing  a  certificate  therefor,  to  the  transferee,  may 
require  from  the  attorney  or  agent  of  the  non-resident 
owner,  or  from  the  person  claiming  under  the  transfer, ' 
an  affidavit  or  other  evidence  that  the  non-resident 
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owner  was  alive  at  the  date  of  the  transfer,  and  if  sach 
affidavit  or  other  satisfactory  evidence  be  not  furnished, 
may  require  from  the  attorney,  agent  or  claimant,  a 
bond  of  indemnity,  with  two  sureties,  satisfactory  to  tadramity. 
the  officers  of  the  corporation,  or  if  not  so  satisfactory, 
then  one  approved  by  a  District  Judge,  or  the  County 
Judge  of  the  county  in  which  the  principal  office  of  the 
corporation  is  situated,  conditioned  to  protect  the  cor- 
poration against  any  liability  to  the  legal  represen- 
tatives of  the  owner  of  the  shares,  in  case  of  his  or  her 
death  before  the  transfer;  and  if  such  affidavit  or  other 
evidence  or  bond  be  not  furnished  when  required,  as 
herein  provided,  neither  the  corporation,  nor  any  officer 
thereof,  shall  be  liable  for  refusing  to  enter  the  trans- 
fer on  the  books  of  the  corporation. 

331.  The  Directors  of  any  corporation  formed  or  Dipectors 
existing  under  the  laws  of  this  State,  after  one  fourth  semnents. 
of  its  capital  stock  has  been  subscribed,  may,  for  the 
purpose  of  paying  expenses,  conducting  business,  or 
paying  debts,  levy  and  collect  assessments  upon  the 
subscribed  capital  stock  thereof,  in  the  manner  and 
form,  and  to  the  extent  provided  herein. 


336.  The  notice  must  be  personally  served  upon  each  ^}JJ^^^ 
stockholder,  or,  in  lieu  of  personal  service,  must  be  sent  «'  i^once. 
through  the  mail,  addressed  to  each  stockholder  at  his 
place  of  residence,  if  known,  and  if  not  known,  at  the 
place  where  the  principal  office  of  the  corporation  is 
situated,  and  be  published  once  a  week,  for  four  suc- 
cessive weeks,  in  some  newspaper  of  general  circulation 
and  devoted  to  the  publication  of  general  news,  pub- 
lished at  the  place  designated  in  the  articles  of  incor- 
poration as  the  principal  place  of  business,  and  also  in 
some  newspaper  published  in  the  county  in  which  the 
works  of  the  corporation  are  situated,  if  a  paper  be 
published  therein.  If  the  works  of  the  corporation  are 
not  within  a  State  or  Territory  of  the  United  States, 
publication  in  a  paper  of  the  place  where  they  are 
situated  is  not  necessary.     If  there  be  no  newspaper 
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published  at  the  place  designated  as  the  principal  place 
of  business  of  the  corporation,  then  the  publication 
must  be  made  in  some  other  newspaper  of  the  county, 
if  there  be  one,  and  if  there  be  none,  then  in  a  news- 
paper published  in  an  adjoining  county. 

348.     The  publication  of  notice  required  by  this  Pubucation 
Article,  may  be  proved  by  the  affidavit  of  the  printer,  *^°"p~^*^- 
foreman,  or  principal  clerk  of  the  newspaper  in  which 
the  same  was  published;  and  the  affidavit  of  the  Secre-  Affidavit  of 
tary  or  auctioneer  is  prima  facie  evidence  of  the  time 
and   place  of  sale,  of  the  quantity  and  particular  de- 
scription of  the  stock  sold,  and  to  whom,  and  for  what 
price,  and  of  the  fact  of  the  purchase  money  being  paid. 
The  affidavits  must  be  filed  in  the  office  of  the  corpora-  to  be  aied. 
tion,  and  copies  of  the  same,  certified  by  the  Secretary 
thereof,  are  prima  facie  evidence  of  the  fadts  therein 
stated.     Certificates  signed  by  the  Secretary  and  under 
the  seal  of  the  corporation,  are  primxji  facie  evidence  of 
the  contents  thereof. 

354.  Although  an  act  denominates  companies  which  may  be  formed 
nnder  its  provisions,  "joint  stock  companies,"  still  they  may  be  clothed 
with  powers,  rights,  and  liabilities  of  corporations.  Blanchardy  Kaoll, 
U  Cal.  440. 

358.  Question  discussed  as  to  what  is  the  commencement  of  cor- 
porate business,  within  one  year  after  filing  certificate.  People  y.  S. 
&  V.  B.  R.  Co.,  45  Cal.  306. 

359.  Every  corporation  may  increase  or  diminish  tnorewing 
its  capital  stock  at  a  meeting  called  for  that  purpose  by  IS^^^pi, 
the  Directors,  as  follows :  **^  "*°^** 

1.  Notice  of  the  time  and  place  of  the  meeting, 
stating  its  object  and  the  amount  to  which  it  is  pro- 
posed to  increase  or  diminish  the  capital  stock,  must 
be  personally  served  on  each  stockholder  resident 
in  the  State,  at  his  place  of  residence,  if  known,  and 
if  not  known,  at  the  place  where  the  principal  office  of 
the  corporation  is  situated,  and  be  published  in  a  news- 
paper published  in  the  county  of  such  principal  place  of 
business,  once  a  week,  for  four  weeks  successively. 
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2.  The  capital  stock  mast  in  no  case  be  diminished 
to  an  amounfc  less  than  the  indebtedness  of  the  corpor- 
ation, or  the  estimated  cost  of  the  works  which  it  may 
be  the  purpose  of  the  corporation  to  construct. 

3.  At  least  two  thirds  of  the  entire  capital  stock 
must  be  represented  by  the  vote  in  favor  of  the  increase 
or  diminution,  before  it  can  be  effected. 

4.  A  certificate  must  be  signed  by  the  Chairman 
and  Secretary  of  the  meeting,  and  a  majority  of  the 
Directors,  showing  a  compliance  with  the  requirements 
of  this  section,  the  amount  to  which  the  capital  stock 
has  been  increased  or  diminished,  the  amount  of  stock 
represented  at  the  meeting,  and  the  vote  by  which  the 
object  was  accomplished. 

5.  The  certificate  must  be  filed  in  the  office  of  the 
County  Clerk  where  the  original  articles  of  incorpora- 
tion were  filed,  and  a  certified  copy  thereof  in  the 
office  of  the  Secretary  of  State,  and  thereupon  the  cap- 
ital stock  shall  be  so  increased  or  diminished. 

6.  The  written  assent  of  the  holders  of  three  fourths 
of  the  subscribed  capital  stock  shall  be  as  effectual 
to  authorize  the  increase  or  diminution  of  the  cap- 
ital stock,  as  if  a  meeting  were  called  and  held;  and 
upon  such  written  assent,  the  Directors  may  proceed  to 
make  the  certificate  herein  provided  for. 

960.  No  corporation  shall  acquire  or  hold  any  more 
real  property  than  may  bo  reasonably  necessary  for  the  of  real  prop, 
transaction  of  its  business,  or  the  construction  of  its 
works,  except  as  otherwise  specially  provided.  A  cor- 
poration may  acquire  real  property,  as  provided  in  Title 
VII,  Part  III,  Code  of  Civil  Procedure,  when  needed 
for  any  of  the  uses  and  purposes  mentioned  in  said 
Title. 

The  ownership  of  property  is  not  essential  to  the  existence  of  a  cor- 
poration.   SolliTan  y.  Trinnfo  G.  and  8.  M.  Co.,  39  Cal.  459. 
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388.     For  the  satisfaction  of  any  judgment  against  ™  Jj^i^ 
a  corporation  authorized  to  receive  tolls,  its  franchise  ^^on,  ***" 
and  all  the  rights  and  privileges  thereof  may  be  levied 
upon  and  sold  under  execution,  in  the  same  manner  and 
with  like  effect  as  any  other  property. 

The  sale  of  property,  under  a  judgment  recoyered  against  the  indi- 
Tidnal  members,  in  an  action  to  which  the  company  was  not  a  party, 
passes  no  title.    Bracia  y.  Nelson,  42  Cal.  107. 

393.     The  sale  of  any  franchise  under  execution  must  s«ie,  under 
be  made  in  the  county  in  which  the  corporation  has  its  whero. 
principal  place  of  business,  or  in  which  the  property, 
or  some  portion  thereof,  upon  which  the  taxes  are  paid, 
is  situated. 

401.  Every  corporation  formed  for  a  period  less  than  ^^^  extend, 
fifty  years  may,  at  any  time  prior  to  the  expiration  of  ^J^ef  **' 
the  term  of  its  corporate  existence,  extend  such  term  to 
a  period  not  exceeding  fifty  years  from  its  formation. 
Such  extension  may  be  made  at  any  meeting  of  the 
stockholders  or  members,  called  by  the  Directors  ex- 
pressly for  considering  the  subject,  if  voted  by  stock- 
holders representing  two  thirds  of  the  capital  stock;  or 
by  two  thirds  of  the  members;  or  may  be  made  upon 
the  written  assent  of  that  number  of  stockholders  or 
members.  A  certificate  of  the  proceedings  of  the  meet-  ^'Sfm^ 
ing  upon  such  vote,  or  upon  such  assent,  shall  be 
signed  by  the  Chairman  and  Secretary  of  the  meeting 
and  a  majority  of  the  Directors,  and  be  filed  in  .the  of- 
fice of  the  County  Clerk,  where  the  original  articles  of 
incorporation  were  filed,  and  a  certified  copy  thereof 
in  the  office  of  the  Secretary  of  State,  and  thereupon 
the  term  of  the  corporation  shall  be  extended  for  the 
specified  period. 

402  of  said  Code  is  repealed. 
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419.  No  company,  corporation,  or  association,  ex-  mmlt^be  %t 
cept  mutual  life,  health,  and  accident  corporations,  shall  h^^red 
hereafter  be  formed  or  organized,  under  the  la  wis  of  this  domS^* 
State,  for  the  transaction  of  business  in  any  kind  of 
insurance,  except  on  live  stock,  without  a  subscribed 
capital  equal  to  at  least  two  hundred  thousand  dollars 
in  United  States  gold  coin  ;  twenty-five  per  cent  whereof 
must  be  paid  in  previous  to  the  issuance  of  any  policy, 
and  the  residue  by  monthly  or  quarterly  installments, 
within  twelve  months  from  the  day  of  filing  the  certificate 
of  incorporation.  No  individual,  or  person,  or  corpora- 
tion, organized  under  the  laws  of  any  other  State  or 
country  as  a  stock  company,  must  transact  any  kind  of 
insurance  business  in  this  State,  except  on  live  stock, 
unless  such  person  or  corporation  has  a  paid  up  capital 
stock  equal  to  at  least  two  hundred  thousand  dollars  in 
United  States  gold  coin,  and  has  available  cash  assets, 
exclusive  of  stock  notes,  equal  to  two  hundred  thousand 
dollars  in  such  gold  coin  over  and  above  all  liabilities 
for  losses,  reported  expenses,  taxes,  and  reinsurance  of 
all  outstanding  risks,  as  provided  in  section  six  hundred 
and  two  of  the  Political  Code  of  this  State.  Nor  must 
any  individual  or  person,  as  agent  of  any  person  or  cor- 
poration, organized  under  the  laws  of  any  other  State 
or  country  as  a  mutual  insurance  company,  transact  any 
kind  of  insurance  business  in  this  State,  except  on  live 
stock,  unless  such  person  or  corporation  possess  avail- 
able cash  assets  equal  to  at  least  two  hundred  thousand 
dollars  in  United  States  gold  coin,  over  and  above  all 
liabilities  for  losses  reported,  expenses,  taxes,  and  re- 
insurance of  all  outstanding  risks,  as  .provided  in  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this 
State. 

* 

427.     Every  fire  and  marine  insurance  corporation  punds  may 
may,  by  its  Board  of  Directors,  or  as  the  by-laws  di-  S^^*"*®^' 
rect,  invest  its  funds  in  loans  upon  real  or  pa*sonal 
property,  oc  in  the  purchase  of  stocks,  bonds  or  other 
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securities,  but  no  loan  must  be  made  on  the  stock  of 
the  corporation,  or  on  the  notes  or  obligations  of  any 
of  its  stockholders. 

428.  Fire  and  marine  insurance  corporations  must  BUk.  umi. 
never  take,  on  any  one  risk,  whether  it  is  a  marine  in- 
surance or  an  insurance  against  fire,  a  sum  exceeding 
one  tenth  part  of  their  capital  actually  paid  in,  and  in- 
tact at  the  time  of  taking  such  risk,  without  reinsuring 
the  excess  above  one  tenth. 

441.     Until  the  Guarantee  Fund  is  discharged  from  anaranty 
its  obligations,  as  provided  in  the  preceding  section,  no  inu^ 
note  must  be  withdrawn  from  the  Fund,  unless  another  posed  of. 
note  of  equal  solvency  is  substituted  therefor,  with  the 
approval  of  the  Board  of  Directors.     The  corporation 
must  allow  a  commission,  not  exceeding  five  per  cent, 
per  annum,  on  all  such  guarantee  notes  while  outstand- 
ing, and  also  interest  on  all  moneys  paid  on  such  notes 
by  the  parties  liable  thereon,  at  the  rate  of  twelve  per 
cent,  per  annum,  payable  half  yearly  until  repaid  by 
the  corporation,  unless  the  current  rate  of  interest  is 
different  from  this  amount,  in  which  case  the  rate  pay- 
able may,  from  time  to  time,  at  intervals  of  not  less 
than  one  year,  be  increased  or  reduced  by  the  Board 
of  Directors,  so  as  to  conform  to  the  current  rate. 

444.     Life,  health,  and  accident  insurance  corpora-  i^^jj^^^t 

tions  may  invest  their  capital  stock  as  follows :  ttSt^m 

1.  In  loans  upon  unincumbered  and  improved  real  Jjj^**^"*" 
property  within  the  State  of  California,  which  shall  be 

worth  at  the  time  of  the  investment  at  least  forty  per 
cent,  more  than  the  sum  loaned  ; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing 
bonds,  and  other  securities  of  the  United  States  and  of 
the  State  of  California  ; 

3.  In  the  purchase  of  or  loans  upon  interest-bearing 
bonds  of  any  of  the  other  States  of  the  Union,  or  of  any 
county,  or  incorporated  city,  or  city  and  county  in  the 
State  of  California  ; 

827 


r 


Civil  Code,  1873-4,  2§444-449 

4.  In  the  purchase  of  loans  upon  any  stocks  of  cor- 
porations formed  under  the  laws  of  this  State,  except  of 
mining  corporations,  which  shall  have,  ai;  the  time  of 
the  investment,  a  value,  in  the  city  and  county  of  San 
Francisco,  of  not  less  than  sixty  per  cent,  of  their  par 
yahie,  and  shall  be  rated  as  first-class  securities ;  but 
no  loans  shall  be  made  on  any  securities  specified  in 
subdivisions  three  and  four  of  this  section,  in  any 
amount  beyond  sixty  per  cent,  of  the  market  value  of 
the  securities,  nor  shall  any  loan  be  made  on  the  stock 
of  the  corporation,  or  notes  or  other  obligations  of  its 
corporators. 

447.     Every  life    insurance    corporation  organized  iB.ur«io. 
under  the  laws  of  this  State  must,  on  or  before  the  first  Idoner  to  be 
day  of  February  of  each  year,  furnish  the  Insurance  with  Tain*. 
Commissioner  the  necessary  data  for  determining  the  ciMOTit^  ' 
valuation  of  all  its  policies  outstanding  on  the  thirty- 
first  day  of  December  then  next  preceding.    And  every 
life  insurance  company  organized  under  the  laws  of  any 
other  State  or  country,  and  doing  business  in  this  State, 
must,  upon  the  written  requisition  of  the  Commissioner, 
furnish  him,  at  such  time  as  he  may  designate,  the 
requisite  data  for  determining  the  valuation  of  all  of 
its  policies  thep  outstanding.     Such  valuations  must 
be  based  upon  the  rate  of  mortality  established  by  the 
American  experience  life-table  and  interest  at  four  and 
one  half  per  cent,  per  annum.     For  the  purpose  of  Actuary 
making  the  valuations,  the  Insurance  Commissioner  is  ^pioyea. 
authorized  to  employ  a  competent  actuary,  whose  com- 
pensation for  such  valuations  shall  be  three  cents  for 
each  thousand  dollars  of  insurance  ;  to  be  paid  by  the 
respective  companies  whose  policies  are  thus  valued. 

449.    When  the  certificate  of  the   Insurance  Com-  ^^j^^^'^f 
missioner  of  this  State,  of  the  valuation  of  the  policies  *^5iSJj 
of  a  life  insurance  company,  as  provided  in  section  four 
hundred  and  forty-seven  of  the  Civil  Code  of  this  State, 
issued  to  any  company  organized  under  the  laws  of  this 
State,  shall  not  be  accepted  by  the  insurance  authorities 
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of  any  other  State,  in  lieu  of  a  valuation  of  the  same, 
by  the  insurance  officer  of  such  other  State,  then  every 
company  organized  under  the  laws  of  such  other  State, 
doing  business  in  this  State,  shall  be  required  to  have 
a  separate  valuation  of  its  policies  made  under  the 
authority  of  the  Insurance  Commissioner  of  this  State, 
as  provided  in  section  four  hundred  and  forty-seven  of 
the  Civil  Code. 

450.  Every  policy  of  insurance  upon  life  issued  ^^2^*^ 
hereafter  within  the  limits  of  the  State  of  California,  J^^J^*  «▼*- 
whether  by  a  person  or  corporation,  organized  under 

the  laws  of  this  State,  or  under  those  of  any  other 
State  or  country,  or  by  the  agent  of  such  person  or 
corporation,  must  contain  written  evidence  that  it  was 
issued  in  this  State.  And  any  such  policy  issued  in 
this  State,  which  shall  not  contain  such  written  evi- 
dence, is  at  the  option  of  the  holder  null  and  void. 
And  the  person  or  corporation  issuing  such  policy, 
without  the  evidence  hereinbefore  required,  shall  for-  ^•*^*^*''' 
feit  to  the  people  of  the  State  of  CaUfomia,  for  each 
and  every  policy  so  issued,  the  sum  of  one  hundred 
dollars  in  United  States  gold  coin,  to  be  collected  by 
the  Insurance  Commissioner,  as  provided  by  section 
five  hundred  and  ninety-eight  of  the  Political  Code. 

451.  Whenever,  during  the  life  of  any  policy  of  Sf°^*oei. 
insurance  hereafter  issued  in  this  State,  such  policy  ^"cj°  **' 
shall  be,  by  the  legal  holder  thereof,  presented  to  the 
person  or  corporation  issuing  the  same,  or  to  the  agent 

of  such  person  or  corporation,  for  payment  and  cancel- 
lation, such  person  or  corporation  must,  within  sixty 
days  after  such  presentation  and  demand  of  payment, 
pay  to  the  holder  of  such  policy,  in  like  currency  to  that 
of  the  policy,  a  sum  equal  to  seventy-five  per  cent,  of 
the  then  present  value  of  such  policy,  as  ascertained 
and  determined  in  accordance  with  the  provisions  of 
section  four  hundred  and  forty-seven  of  the  Civil  Code, 
and  such  payment  shall  be  a  fuU  and  complete  liquida- 
tion of  such  policy.     [Approved  March  30th,  1874.] 
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485.  The  neglect  of  the  company  to  bnild  a  fence  does  not  oper- 
ate to  disposgess  the  occnpaDt  of  his  entire  field.  McCoy  v.  Cal.  P.  B. 
B.  Co.,  40  Cal.  532. 

4:86.  Liability  for  negligence  of  its  agent.  Taylor  t.  W.  P.  B.  B. 
Co.,  45  Cal.  323. 

491.     All  railroads,  other  than  street  railroads  and  oju^ctw 
those  used    exclusively    for    carrying    freight  or  for  tobTiJd** 
mining  purposes,  built  by  corporations  organized  under 
this  chapter,  must  be  constructed  of  the  best  quality  of 
iron  or  steel  rails,  known  as  the  T  or  H  rail,  or  other 
pattern  of  equal  utility. 

498.     The  city  or  town  authorities,  in  granting  the  conditioM, 
right  of  way  to  street  railroad  corporations,  in  addition  Sgw^ 
to  the  restrictions  which  they  are  authorized  to  impose,  ^*^' 
must  require  a  strict  compliance  with  the  following 
conditions : 

1.  To  construct  their  tracks  on  those  portions  of 
streets  designated  in  the  ordinance  granting  the  right, 
which  must  be  as  nearly  as  possible  in  the  middle 
thereof ; 

2.  To  plank,  pave  and  macadamize  the  entire  length 
of  the  street  used  by  their  track,  between  the  rails  and 
for  two  feet  on  each  side  thereof,  and  between  the 
tracks,  if  there  be  more  than  one,  and  to  keep  the  same 
constantly  in  repair,  flush  with  the  street,  and  with 
good  crossings ; 

3.  That  the  tracks  must  not  be  more  than  five  feet 
wide  within  the  rails,  and  must  have  a  space  between 
them  sufficient  to  allow  the  cars  to  pass  each  other 
freely. 

A  street  railroad  has  only  an  equal  right,  with  the  trayeling  public, 
to  the  use  of  the  street  where  its  track  is  laid.  Bhea  t«  P.  k  B.  Y.  B. 
B.  Co.,  44  Cal.  414. 

499.  Grant  by  City  Council  not  exclusive.  O.  B.  B.  Co.  ▼.  O.  B. 
&  F.  y.  B.  B.  Co.,  45  Cal.  365. 
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505.  Every  street  railroad  corporation  must  provide,  SS?/fS]^h 
and,  on  request,  furnish  to  all  persons  desiring  a  passage  SSketef*' 
on  its  cars,  any  required  quantity  of  passenger  tickets 

or  checks,  each  to  be  good  for  one  ride.  Any  corpora-  p®»»i*j'- 
tion  failing  to  provide  and  furnish  tickets  or  checks  to 
any  person  desiring  to  purchase  the  same  at  not  ex- 
ceeding the  rate  hereinbefore  prescribed,  shall  forfeit 
to  such  person  the  sum  of  two  htmdred  dollars,  to  be 
recovered  as  provided  in  the  preceding  section. 

506.  Upon  the  trial  of  an  action  for  any  of  the  sums  ]2?*  ^*^^^ 

r  ^  «/  eyidence  of 

forfeited,  as  provided  in  the  two  preceding  sections,  »«fency. 
proof  that  the  person  demanding  or  receiving  the  money 
as  fare,  or  for  the  sale  of  the  ticket  or  check,  was  at  the 
time  of  making  the  demand  or  receiving  the  money, 
engaged  in  an  office  of  the  corporation,  or  vehicle  be- 
longing to  the  corporation,  shall  be  priwa/acfe  evidence 
that  such  person  was  the  agent,  servant,  or  employ^  of 
the  corporation,  to  receive  the  money  and  give  the 
ticket  or  check  mentioned. 

507.  In  every  grant  to  construct  street  railroads,  j^J^to* 
the  right  to  grade,  sewer,  pave,  macadamize,  or  other-  ?^°' 
wise  improve,  alter,  or  repair  the  streete  or  highways, 

is  reserved  to  the  corporation,  and  cannot  be  alienated 
or  impaired ;  such  work  to  be  done  so  as  to  obstruct 
the  railroad  as  little  as  possible;  and,  if  required,  the 
corporation  must  shift  its  rails  so  as  to  avoid  the  ob- 
structions made  thereby. 

510.     Street  railroads  are  governed  by  the  provisions  J^J^^ 
of  Title  III  of  this  Part,  so  far  as  they  are  applicable,  ^^^JlSJi'J* 
unless  such  railroads  are  therein  specially  excepted.        JJiiSSSi. 

512.  Where  a  corporation  is  formed  for  the  con- 
struction and  maintenance  of  a  wagon  road,  the  road 
must  be  laid  out  as  follows  : 

Three  Commissioners  must  act  in  conjunction  with  ^USa^n' 
the  surveyor  of  the  corporation,  two  to  be  appointed  J^yw*^ 
by  the  Board  of  Supervisors  of  the  county  through 
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which  the  road  is  to  run,  and  one  by  the  corporation, 
who  must  lay  out  the  proposed  road  and  report  their 
proceedings,  together  with  the  map  of  the  road,  to  the 
Supervisors,  as  provided  in  the  succeeding  section. 

514.     All  wagon  road  corporations   may  bridge  or  Jj*^  ^j» 
keep  ferries  on  streams  on  the  line  of  their  road,  and  ^®®**^* 
must  do  all  things  necessary  to  keep  the  same  in  repair. 
They  may  take  such  tolls  only  on  their  roads,  ferries  or 
bridges,  as  are  fixed  by  the  Board  of  Supervisors  of  the 
proper  county  through  which  the  road  passes,   or  in 
which  the  ferry  or  bridge  is  situate,  except  that  in  the 
counties  of  Eiamath,  Butte,  Del  Norte,  Plumas,  Hum- 
boldt and  Sierra,  the  Directors  may  fix  their  own  tolls; 
but  in  no  case  must  the  tolls  be  more  than  sufficient  to 
pay  fifteen  per  cent,  nor  less  than  ten  per  cent,   per 
annum  on  the  cost  of  construction,  after  paying  for  re- 
pairs and  other  expenses  for  attending  to  the  roads, 
bridges  or  ferries:    If  tolls,  other  than  as  herein  pro-  penalty  for 
vided,  are  charged  or  demanded,  the  corporation  forfeits  uwfiStouji" 
its  franchise  and  must  pay  to  the  party  so  charged  one 
hundred  dollars  as  liquidated  damages.      [Approved 
March  28,  1874.     Sixty  days.] 

5521.    The  entire  revenue  from  the  road  shall  be  ap-  Beyenae, 

how  to  1)6 

propriated  :  first,  to  repayment  to  the  corporation  of  »ppK>pru- 
the  costs  of  its  construction,  together  witii  the  inci- 
dental expenses  incurred  in  collecting  tolls  and  keeping 
the  road  in  repair ;  and,  second,  to  the  payment  of  the 
dividend  among  its  stockholders,  as  provided  in  section 
five  hundred  and  fourteen.    When  the  repayment  of  toiib,  to  b« 
the  cost  of  construction  is  completed,  the  tolls  must  be  when, 
so  reduced  as  to  raise  no  more  than  an  amount  sufficient 
to  pay  said  dividend,  and  incidental  expenses,  and  to 
keep  the  road  in  good  repair. 

528*    Power  of  Supervisors  to  modify  rates  of  toU.    Stanislaus 
Bridge  Co.  t.  Horseley,  April  T.  1873. 

541  of  said  Code  is  repealed. 
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548.  All  corporations  formed  to  Bnpply  water  to 
cities  or  towns  must  furnish  pure  fresh  water  to  the  in-  p<««**o°* 
habitants  thereof,  for  family  uses,  so  long  as  the  supply 
permits,  at  reasonable  rates  and  without  distinction  of 
persons,  upon  proper  demand  therefor ;  and  must  fur- 
nish water  to  the  extent  of  their  means,  in  case  of  fire 
or  other  great  necessity,  free  of  charge.  The  rates  to  Bates  fla«d 
be  charged  for  water  must  be  determined  by  Commis-  S5„2w!!"^ 
sioners,  to  be  selected  as  follows :  two  by  the  city  and 
county  or  city  or  town  authorities,  or  when  there  are  no 
city  or  town  authorities,  by  the  Bo%rd  of  Supervisors 
of  the  county,  and  two  by  the  water  company  ;  and  in 
case  a  majority  cannot  agree  to  the  valuation,  the  four 
Commissioners  must  choose  a  fifth  Commissioner;  if 
they  cannot  agree  upon  a  fifth,  then  the  County  Judge 
of  the  county  must  appoint  such  fifth  person.  The 
decision  of  the  majority  of  the  Commissioners  shall 
determine  the  rates  to  be  charged  for  water  for  one 
year,  and  until  new  rates  are  established.  The  Board 
of  Supervisors,  or  the  proper  city  or  town  authorities, 
may  prescribe  proper  rules  relating  to  the  delivery  of 
water,  not  inconsistent  with  the  laws  of  the  State. 

■ec  560— Note: 

Ah  Act  supplementary  to  an  Act  enHtted  an  Ad  to  atdkoriie  theformoHan 
of  Corporatious  to  provide  the  Members  thereof  toUh  Homesteads,  or 
Lots  of  Land  suitable  for  Homesteads,  approved  May  twetiHtth, 
eighteen  hundred  and  sixty-^me. 

8xcnoM  1.  Any  corporation  formed  nnder  the  Act  to  which  this 
Act  is  supplemental,  whose  period  of  existence  is  not  stated  in  its 
articles  of  incorporation  to  be  ten  years,  may  continue  its  corporate 
existence  for  ten  years  from  the  date  of  filing  its  articles  of  incorpora- 
tion, upon  complying  with  the  provisions  of  this  Act. 

8bc.  2.  Any  such  corporation  existing  on  the  first  day  of  January, 
eighteen  hundred  and  seyenty-four,  may,  at  any  time  before  its  period 
of  existence,  as  stated  in  its  articles  of  incorporation,  shall  expire,  con- 
tinue its  existence,  as  stated  in  section  one  of  this  Act,  by  a  majority 
Tote  of  its  Board  of  Trustees  at  any  meeting  of  such  Board,  or  by  a 
Tote  of  a  majority  of  the  stockholders  as  the  Board  of  Trustees  may 
elect.  A  certificate  of  the  action  of  the  Directors,  signed  by  them  and 
their  Secretary,  when  the  election  is  made  by  their  vote,  or  upon  the 
written  consent  of  the  stockholders  or  members,  or  a  oeriificate  of  the 
proceedings  of  the  meeting  of  the  stockholders  or  members,  when 
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BQoh  alection  is  made  at  any  snch  meeting,  signed  by  the  Chairman 
and  Secretary  of  the  meeting  and  a  majority  of  the  Directors,  most 
bo  filed  in  the  office  of  the  Clerk  of  the  county  where  the  original 
articles  of  incorporation  are  filed,  and  a  certified  copy  thereof  must  be 
^ed  in  the  office  of  the  Seoretaiy  of  State  ;  and  thereafter  the  corpo- 
ration shall  oontinne  its  existence  under  the  provisions  of  this  Act, 
and  shall  possess  all  the  rights  and  powers,  and  be  subject  to  nil  the 
obligations,  restrictions,  and  limitations  prescribed  by  the  Act  of  which 
this  is  supplementary.  Sic.  3.  This  Act  shall  take  effect  from  and 
after  its  passage.    [Approved  March  23,  1874.] 

Property  574.     Saviogs  and  loan  corporationg  may  purchase, 

be  owned,  hold  and  conyey  real  and  personal  property,  as  follows: 
<ii4poeed  of.  1.  The  lot  and  building  in  which  the  business  of  the 
corporation  is  carried  on,  the  cost  of  which  must  not 
exceed  one  hundred  thousand  dollars;  except,  on  a 
vote  of  two  thirds  of  the  stockholders,  the  corporation 
may  increase  the  sum  to  an  amount  not  exceeding  two 
hundred  and  fifty  thousand  dollars; 

2.  Such  as  may  have  been  mortgaged,  pledged,  or 
conveyed  to  it  in  trust,  for  its  benefit  in  good  faith,  for 
money  loaned  in  pursuance  of  the  regular  business  of 
the  corporation; 

3.  Such  as  may  have  been  purchased  at  sales  under 
pledges,  mortgages,  or  deeds  of  trust  made  for  its 
benefit,  for  money  so  loaned,  and  such  as  may  be  con- 
yeyed  to  it  by  borrowers  in  satisfaction  and  discharge 
of  loans  made  thereon; 

Battriciions       ^'     ^^  ^VLoh  Corporation  must  purchase,  hold,  or  con- 
JesMpSwil  vey  real  estate  in  any  other  case  or  for  any  other  pur- 
46d  above,    p^g^.  ^ud  all  Toal  ostato  described  in  subdivision  three 
of  this  section,  must  be  sold  by  the  corporation  within 
five  years  after  the  title  thereto  is  vested  in  it  by  pur- 
chase or  otherwise; 

6.  No  corporation  must  purchase,  own,  or  sell  per- 
sonal property,  except  such  as  may  be  requisite  for  its 
immediate  accommodation  for  the  convenient  trans- 
action of  its  business,  mortgages  on  real  estate,  bonds, 
securities  or  evidences  of  indebtedness,  public  or  pri- 
vate, gold  and  silver  bullion,  and  United  States  Mint 
certificates  of  ascertained  value,  and  evidences  of  debt 
issued  by  the  United  States; 
834 


Civil  Code,  187a-4.  g574 

6.  No  corporation  must  purchase,  hold,  or  convey 
bonds,  securities,  or  evidences  of  indebtedness,  public 
or  private,  except  bonds  of  the  United  States,  of  the 
State  of  California,  and  of  the  counties,  cities,  or  cities 
and  counties,  or  towns  of  the  State  of  California,  unless 
such  corporation  has  a  capital  stock  or  reserved  fund 
paid  in,  of  not  less  than  $300,000.  [Approved  March 
18th,  1874.    Immediate  effect] 

sec.  587— Note: 

An  Act  for  <Ae  B^^  Protection  of  the  Stoekhddtra  in  Corporations 
formed  under  the  Laws  of  the  State  of  CaUfomiaf  for  the  purpose  of 
Currying  on  and  Conducting  the  Business  of  Mining, 

Section  1.  It  shall  be  the  daty  of  the  Secretary  of  every  corporation 
formed  luider  the  laws  of  the  State  of  Oaltfomia,  for  the  purpose  of 
mining,  to  keep  the  books  of  such  corporation,  as  prescribed  by  its  by- 
laws, provided  such  by-laws  are  not  inconsistent  with  the  laws  of  this 
State. 

The  books  of  snoh  corporation  shall  be  produced  for  examination 
and  inspection  daring  the  hours  of  businesH,  every  day  in  the  year, 
Sundays  and  legal  holidays  excepted,  upon  the  demand  of  any  stock- 
holder, holding  and  presenting  a  certificate  of  stock  in  such  corporation, 
either  in  his  own  name  and  properly  endorsed;  and  the  Secretary  of 
such  corporation  shall  be  required  upon  the  demand  of  any  stockholder 
holding  stock  in  such  corporation,  to  the  amount  of  five  hundred  dol- 
lars, par  value,  to  have  the  books  of  the  corporation  written  up  at  the 
end  of  each  month,  and  shall  make  out  a  balance  sheet  showing  the  cor- 
rect financial  condition  of  the  corporation,  and  on  or  before  the  10th 
day  of  January  and  July  of  each  year,  he  shall  make  out  a  written 
statement,  showing  all  the  business  and  financial  transactions  of  the 
corporation  for  the  six  months  preceding,  which  statement  shall  also 
contain  a  full  description  of  all  property  of  the  corporation,  and  the 
character  and  extent  of  the  same,  and  such  statements,  together  with 
all  papers  and  records  of  the  corporation  shall  be  open  to  examination 
and  inspection  upon  any  demand  by  such  stockholder.  All  demands 
of  stockholders,  as  specified  in  this  section,  shall  be  made  to  the  Secre- 
tary, at  the  office  of  the  corporation,  where  its  principal  place  of  busi* 
ness  is  located. 

Sec.  2.  Any  owner  of  stock,  of  the  par  value  of  $500,  in  any  of  the 
corporations  mentioned  in  section  one  of  this  Act,  shall  at  all  hours  of 
business  or  labor  on  or  about  the  premises  or  property  of  such  corpora- 
tion, have  the  right  to  enf^^r  upon  such  property  and  examine  the  same, 
either  on  the  surface  or  under  ground.  Audit  is  hereby  made  the  duty 
of  any  and  all  officers,  managers,  agents,  superintendents,  or  persons 
in  charge,  to  allow  any  such  stockholder  to  enter  upon  and  examine  any 
of  the  property  of  such  corporation,  at  any  time  during  the  hours  of 
business  ur  labor.    And  the  presentations  of  certificates  of  stock  in  the 

836 


«ftote. 


5598  Civil  Code,  1873-4-      • 

corporation  of  ih«  par  yalne  of  $500,  to  the  officer  or  pfrson  in  cbaige, 
shall  be  prima  fant  evidence  of  ownership  and  right  to  enter  upon  or 
into,  and  make  examination  of  the  property  of  the  corporation. 

Skc.  3.  The  yiolations  of  any  of  the  proTisions  of  sections  one  and 
two  of  this  Act,  shall  subject  the  Trustees  of  the  corporation  to  a  line 
of  two  hundred  dollare  and  costs  of  suit,  and  the  expenses  of  the  stock- 
holders so  refused,  in  traTeling  to  and  from  the  property,  which  may 
^  be  recovered  in  any  Court  of  competent  jurisdiction,  either  in  the 

county  where  the  property  is  situated,  or  in  the  county  where  the  office 
and  principaf  place  of  business  of  the  corporation  is  situated,  which 
said  fine  shall  be  imposed  and  collected  for,  and  paid  over  to  the  perwn 
so  refused,  together  with  all  moneys  collected  for  the  said  traveling  ex- 
penses. 

8bo.  4.  AH  Acts  in  conflict  with  the  provisions  of  this  Act  are  hereby 
repealed. 

Gorpora-  508,    CorporstioDs  of  the  character  mentioned  in 

ordwof  section  fiye  hundred  and  ninety-three,  may  mortgage 
ooQrt*  nuty  01  sell  rcsl  property  held  by  them,  upon  obtaining  an 
HSi/T*  order  for  that  purpose  from  the  District  Court  held  in 
the  county  in  which  the  property  is  situated.  Before 
making  the  order,  proof  must  be  made  to  the  satisfac- 
•  tion  of  the  Court  that  notice  of  the  application  for  leave 
to  mortgage  or  sell  has  been  given  by  publication  in 
such  manner  and  for  such  time  as  the  Court  or  Judge 
has  directed,  and  that  it  is  for  the  interest  of  the  cor- 
poration that  leave  should  be  granted  as  prayed  for. 
The  application  must  be  made  by  petition,  and  any 
member  of  the  corporation  may  oppose  the  granting  of 
the  order  by  affidavit  or  otherwise. 

See.  601— Notes 

Am  Act  rttatimg  to  Mutual  Beneficial  and  Belief  AsaodaHons, 

Hbctiom  1 .  Associations  may  be  formed  for  the  purpose  of  paying 
to  the  nominee  of  any  member,  a  sum  upon  the  death  of  said  mamber, 
not  exceeding  three  dollars  for  each  member  of  such  aasodation.  No 
such  association  shall  exceed  in  number  one  thousand  persons. 

Sec.  2.  Such  association  shall  be  formed  by  filing  a  verified  ceitifl' 
cate  in  the  office  of  the  Clerk  of  the  county  in  which  the  principal 
phice  of  business  shaU  be  situated,  and  filing  a  like  certificate  in  the 
office  of  the  Secretary  of  the  State ;  such  certificate  shaU  state  the 
general  objects  of  the  association,  its  principal  place  of  buaineas,  and 
the  names  of  the  officers  selected  to  hold  office  for  the  first  three 
months,  and  shall  be  signed  by  said  officers,  and  verified  by  at  least 
three  of  them . 
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8kc,  3.  Said  associations,  vpon  the  death  of  each  member,  may 
levy  an  assessment  upon  each  member  living  at  the  time  of  the  death, 
not  exceeding  three  dollars  for  each  member,  and  collect  the  same,  and 
pay  the  same  to  the  nominee  of  such  deceased  ;  and  may  also  provide 
the  payment  of  such  annual  payments  of  members  as  may  be  deemed 
best.  Such  annual  assessment  upon  any  one  member  not  to  be  raised 
above  the  annual  assessment  established  at  the  time  such  member 
joined  such  association. 

Sec.  4.  Such  association,  by  its  name,  may. sue  and  be  sued,  and 
may  loau  such  funds  as  it  may  have  on  hand,  and  may  own  sufficient 
real  estate  for  its  businesa  purposes,  and  such  other  real  estate  as  it 
may  be  necessary  to  purchase  on  foreclosure  of  its  mortgages  ;  provided, 
«mch  real  estate  so  obtained  through  foreclosure  shall  be  sold  and  con- 
veyed within  five  years  from  the  day  title  is  obtained,  unless  the  Dis- 
trict Court  of  the  proper  district  shall,  upon  petition  and  good  cause 
«hown,  extend  the  time. 

Sbc.  5.  Such  association  may  make  such  by-laws,  not  inconsistent 
with  the  laws  of  this  Stitte,  as  may  be  necessary  for  its  government,  and 
for  the  transtiction  of  its  business,  and  shall  not  be  subject  to  the  pro- 
visions of  the  general  insurance  laws. 

Sbo.6.  All  associations  heretofore  formed  for  the  objects  contem- 
plated by  this  Act,  and  now  in  operation,  m%y  avail  themselves  of  its 
provisions  by  filing  the  certificate  provided  for  in  Section  1 ;  provided, 
that  such  society  shall  not  have  greater  membership  than  three  thousand. 

[Approved  March  28th,  1874.    Immediate  in  effect.] 

6S9.  Corporations  organized  for  the  erection  of  build-  how  orgm- 
ings  and  making  other  improvements  on  real  property, 
may  raise  funds  in  shares  not  exceeding  two  hundred 
dollars  each,  payable  in  periodical  installments.  Such 
bodies  are  known  as  land  and  building  corporations, 
and  may  be  organized  with  or  without  a  capital  stock. 

646  and  648  of  said  Code  are  repealed. 

660.    Oett  V.  MoManus,  Oct.  T.  1873. 

670.  The  State  is  the  owner  of  all  land  below  tide-  property  of 
water,  and  below  ordinary  high-water  mark,  bordering 
upon  tide-water  within  the  State;  of  all  land  below  the 
water  of  a  navigable  lake  or  stream;  of  all  property 
lawfully  appropriated  by  it  to  its  own  use;  of  all  prop- 
erty dedicated  to  the  State,  and  of  all  property  of  which 
there  is  no  other  owner. 

Object  of  Congress  in  granting  swamp  lands  to  State,  and  obligations 
ol  State  in  accepting  grant.  Kimball  v.  Beclamaiion  Fund  Commis- 
sioners, 45  Gal.  344.  See  generally  Carpenter  v.  Sargent,  41  Cal.  557; 
Hinckley  v.  Fowler,  43  Cal.  59;  Mailer  v.  Taylor,  45  Cal.  219. 
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OTl.  Any  person,  whether  citizen  or  alien,  may  take, 
hold,  and  dispose  of  property,  real  or  personal,  within 

this  State. 

« 

683.  By  the  proTidons  of  the  Homestead  Ad,  there  is  a  joint  es- 
tate iD  the  homestead,  which  oan  only  be  divested  by  the  oonconeat 
act  of  both  husband  and  wife.    Barber  ▼.  Babel,  96  Cal.  11. 

685.  Grantee  of  a  speciflo  quantity  in  a  larger  tract  beeomes  a  ten- 
ant in  common.  Lawrence  v.  Ballon,  S7  Cal.  51 S.  Gates  t.  8almon» 
July  T.  1873. 

So,  a  purchaser  at  execution  sale  of  the  interest  of  a  partner  becomes 
a  tenant  in  common.    McGauley  v.  Fulton,  44  Gal.  356. 

Tenants  in  common  hold  by  unity  of  possession,  and  each  has  a 
right  to  occupy  the  whole  and  every  part  thereof.  Tevis  t.  Hicks,  3S 
Gal.  234.  As  against  every  one  except  his  co-tenant.  Williama  v.  Sut- 
ton, 43  Gal.  65. 

A  tenant  in  common  cannot  assail  the  common  title.  Bomhetmer  v. 
Baldwin,  42  Gal.  27. 

HO.  Conditions  imposing  restraints  upon  marriage, 
except  npon  the  marriage  of  a  minor,  are  void;  but 
this  does  not  affect  limitations  where  the  intent  was  not 
to  forbid  marriage,  bat  only  to  give  the  use  until  mar- 
riage. 

755.  Beal  property  within  this  State  is  governed  by 
the  law  of  this  State,  except  where  the  title  is  in  the 
United  States. 


Estates  In  J  163.  Every  estate  of  inheritance  is  a  fee,  and  ev^ry 
such  estate,  when  not  defeasible  or  conditional,  is  a  fee 
simple,  or  an  absolute  fee. 


■■tste  for 
life  of  a 
third  per- 
son, a  free- 
lioUL 


706.    An  estate,  during  the  life  of  a  third  person, 
whether  limited  to  heirs  or  otherwise,  is  a  freehold. 

768.  The  right  to  an  estate  in  reversion  becomes  absolute  on  the 
happening  of  the  event  which  terminatea  the  intermediate  estate. 
Hawes  v.  Lathrop,  38  Gal.  493. 

V 

umitatioiis       770.    The  absolute  ownership  of  a  term  of  years 
real.  cannot  be  suspended  for  a  longer  period  than  the  abso- 

lute power  of  alienation  can  be  suspended  in  respect  to 
a  fee. 
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T74.    Huccessive  estates  for  life  cannot  be  limited,  Jf^^SJ^ 
except  to  persons  in  being  at  the  creation  thereof,  and  tmSS^^ 
all  life  estates  subsequent  to  those  of  persons  in  being 
are  void;  and  upon  the  death  of  those  persons  the  re- 
mainder, if  valid  in  its '  creation,   takes  effect  in  the 
name  manner  ai^  if  no  other  life  estate  had  been  created. 

T75.     No  remainder  can  be  created  upon  successive  ^"Jjjjj^ 
estates  for  life,  provided  for  in  the  preceding  section,  J^^ « 
unless  such  remainder  is  in  fee;  nor  can  a  remainder  be  7«*"- 
created  upon  such  estate  in  a  term  for  years,  unless  it 
is  for  the  whole  residue  of  such  term. 

80 1 .  When  two  fields  are  adjacent,  and  one  is  lower  than  the  other, 
the  owner  of  the  upper  field  hM  ft  natural  easement  for  the  water-fiow 
from  his  land.    Ogbnm  t.  Connor,  July  T.  1873. 

In  order  to  maintain  a  right  of  way,  by  parol  license,  as  against  the 
purchaser,  from  one  who  gave  the  license,  the  one  claiming  the  right 
of  way  most  show  a  right  based  on  prescription.  Barbour  ▼.  Pierce, 
42  Oal.  657. 

The  right  of  way  over  private  lands  for  a  road  does  not  vest  in  the 
public  till  the  owner  has  been  paid  or  tendered  his  damages.  Brady  v. 
Bronson,  45  Gal.  640. 

To  acquire  a  prescriptive  right  to  overflow  the  lands  of  another,  there 
must  have  been  an  uninterrupted  enjoyment,  under  claim  of  right,  for 
five  years,  an  actual  occupation  by  the  flow  of  water,  and  such  as  to 
occasion  damage,  sufflcient  to  raise  the  presumption  that  the  owner 
would  not  have  submitted  to  it,  unless  the  other  party  had  acquired  the 
right.    Grigsby  v.  Clear  Lake  W.  Co.,  40  Gal.  396. 

Adverse  use  by  ditch  owners  for  five  years  gives  right  to  an  easement 
by  prescription.    Campbell  v.  West,  44  Cal.  646. 

Prescription  or  adverse  use  cannot  ripen  into  a  title  as  against  the 
United  States.    Matthews  v.  Ferrea,  45  Cal.  51. 

Whether  the  grant  of  a  right  of  way  be  in  gross,  or  appurtenant  to 
some  other  estate,  must  be  determined  from  the  grant  itself,  and  not 
from  matters  aliunde,    Wagner  v.  Hanna,  38  Cal.  111. 

Where  the  right  of  way  was  secured  by  contract,  the  owner  must 
look  for  compensation  to  his  contract,  in  case  of  condemnation.  W. 
P.  B.  B.  Co.  V.  Beed,  35  Cal.  621. 

Distinction  between  an  easement  and  a  right  of  way  in  gross.  Wag- 
ner V.  Hanna,  38  Cal.  111. 

The  grant  of  an  easement  is  always  made  for  the  benefit  of  other 
premises  described  in  the  grant.    Id. 

The  presumption  of  the  grant  of  an  easi^ment,  when  indulged  against 
a  proper  party,  is  because  his  conduct  in  submitting  to  the  use  for  such 
length  of  time  without  objections,  cannot  be  accounted  for  upon  any 
other  hypothesis.  Hanson  v.  McCue,  42  Cal.  305;  Wilkins  v.  MoCue, 
Oct.  T.  1873. 
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^lu^M      ^^'     ^^^  following  land  burdens,  or  servitades  upon 
u  und.       land,  may  be  granted  and  held,  thoogh  not  attached  to 
land: 

1.  The  right  to  pastare,  and  of  fishing  and  taking 
game; 

2.  The  right  of  a  seat  in  church; 

3.  The  right  of  burial; 

4.  The  right  of  taking  rents  and  tolls; 

5.  The  right  of  way; 

6.  The  right  of  taking  water,  wood,  minerals,  or 
other  things. 

LiAbUitT  of      822.     Whatever  remedies  the  lessor  of  any  real  prop- 

■KSiglMM  of 


iMMM.  erty  [has]  against  his  immediate  lessee  for  the  breac*h 
of  any  agreement  in  the  lease.,  'or  for  recovery  of  the 
possession,  he. has  against  the  assignees  of  the  lessee, 
for  any  cause  of  action  accruing  while  they  are  such 
assignees,  except  where  the  assignment  is  made  by  way 
of  security  for  a  loan,  and  is  not  accompanied  by  pos- 
session of  the  premises. 

TacMft  vt  B27.  In  all  leases  of  lands  or  tenements,  or  of  any 
b«  chiffiged  interest  therein,  from  month  to  month,  the  landlord 
bKDoUce.  ^^^^  apon  giving  notice  in  writing  at  least  fifteen  days 
before  the  expiration  of  the  month,  change  the  terms 
of  the  lease,  to  take  effect  at  the  expiration  of  the 
month.  The  notice,  when  served  upon  the  tenant, 
shall  of  itself  operate  and  be  effectual  to  create  and 
establish,  as  a  part  of  the  lease,  the  terms,  rent,  and 
conditions  specified  in  the  notice,  if  the  tenant  shall 
continue  to  hold  the  premises  after  the  expiration  of 
the  month. 

The  mode  of  changing  the  terms  of  a  lease,  upon  notice  by  the  land- 
lord, depends  wholly  upon  the  statute,  and  the  cases  in  whidi  saoh 
changes  can  be  made  are  limited  to  those  in  which  it  is  expresaly  au- 
thorized.   Stoppelkamp  y.Mangiot,  42  Cal.317.  * 


; 
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829.  Percolating  waters  belong  to  the  owner  of  the  soil.  Hanson 
▼.  McCae,  42  Cal.  307. 

880.  Except  where  the  grant  tinder  which  land  is  BoundariM 
held  indicates  a  different  intent,  the  owner  of  the  up- 
land, when  it  borders  on  tide  water,  takes  to  ordinary 
high  water  mark;  when  it  borders  npon  a  navigable 
lake  or  stream,  where  there  is  no  tide,  the  owner  takes 
to  the  edge  of  the  lake  or  stream,  at  low  water  mark; 
when  it  borders  upon  any  other  water,  the  owner  takes 
to  the  middle  of  the  lake  or  stream. 

» 

Land  bonnded  by  the  sea  shore  extends  only  to  the  high  tide  line. 
Moore  v .  Massini,  37  Gal .  432 . 

832.     Each  coterminous  owner  is  entitled  to  the  lat-  Lateni  and 
eral  and  subjacent  support  which  his  land  receives  from  supp  rt, 
the  adjacent  land,  subject  to  the  right  of  the  owner  of  owner  to 
the  adjoining  land  to  make  proper  and  usual  excava- 
tions on  the  same  for  purposes  of  construction,  on  using 
ordinary  care  and  skill,  and  taking  reasonable  precau- 
tions to  sustain  the  land  of  the  other,  and  giving  pre- 
vious reasonable  notice  to  the  other  of  his  intention  to 
make  such  excavations. 

848, 848,  850,  851  of  said  Code  are  repealed. 

•    853.     When  a  transfer  of  real  property  is  made  to  Besuittng 
one  person,  and  the  consideration  therefor  is  paid  by  presumed. 
or  for  another,  a  trust  is  presumed  to  result  in  favor  of 
the  person  by  or  for  whom  such  payment  is  made. 

Besulting trusts.  Casey.  Codding,  3S  Cal.  191.  Dikeman  v.Nor- 
xie,  36  Cal .  94 .  Roberts  ▼ .  Ware,  40  Cal.  634 .  Blattery  t  .  Hall,  43  Cal . 
193.    Poppe  ▼.  Athearn,  42  Cal.  607^ 

854,  855  of  said  Code  are  repealed. 

857.    Express  trusts  may  be  created  for  any  of  the  sxpreis 

0   ««  tniBt»,  for 

following  purposes :  wh»t  pur. 

1.  To  sell  real  property,  and  apply  or  dispose  of  »ted. 
the  proceeds  in  accordance  with  the  instrument  creating 
the  trust; 

2.  To  mortgage  or  lease  real  property  for  the  benefit 
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of  annuitants  or  other  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon; 

3.  To  receive  the  rents  and  profits  of  real  properiv, 
and  pay  them  to  or  apply  them  to  the  use  of  any  per- 
son, whether  ascertained  at  the  time  of  the  creation  of 
the  trust  or  not,  for  himself  op  for  his  family,  daring 
the  life  of  such  person,  or  for  any  shorter  term,  sub- 
ject to  the  rules  of  Title  II  of  this  Part;  or, 

4.  To  receive  the  rents  and  profits  of  real  property, 
and  to  accumulate  the  same  for  the' purposes  and  with- 
in the  limits  prescribed  by  the  same  Title. 

Express  trasts.    Miles  t.  Thorne,  38  Cal.  336.    Heant  t.  Pajol,  41 
Cal.  230. 

whwT"*  ®^'    ^^®^®  ^  power  to  sell  real  property  is  given  to  a 

deemed  part  mortgagee,   or  other  incumbrancer,  in  an  instrument 

of  the  seen*    ^  o   o      '  ' 

rity.  intended  to  secure  the  payment  of  money,  the  power  is 

to  be  deemed  a  part  of  the  security,  and  vests  in  anj 
person  who,  by  assignment,  becomes  entitled  to  the 
money  so  secured  to  be  paid,  and  may  be  executed  by 
him  whenever  the  assignment  is  duly  acknowledged  and 
recorded. 


Powen, 
execation 

Ot,' 


Benefldary 
maybe 
reatnlned 
from  dlspO' 
•Ing  of 
intereei. 


860.  Where  a  power  is  vested  in  several  persons, 
all  must  unite  in  its  execution;  but,  in  case  any  one  or 
more  of  them  is  dead,  the  power  may  be  executed  bj 
the  survivor  or  survivors,  unless  otherwise  prescribed 
by  the  terms  of  the  power. 

Powers  in  trast.  Hathaway  v.  Patterson,  45  Cal.  294;  Howmanv. 
Yallejo,  45  Gal.  664. 

ConstmctiTe  trust.  Wasley  t.  Foreman;  3S  Cal.  90;  Scott  t.  Um- 
barger,  41  Cal.  410;  King  t.  Wise,  43  Cal.  6S9. 

881, 862  of  said  Code  are  repealed. 

867.  The  beneficiary  of  a  trust  for  the  receipt  of 
the  rents  and  profits  of  real  property,  or  for  the  pay- 
ment of  an  annuity  out  of  such  rents  and  profits,  maj 
be  restrained  from  disposing  of  his  interest  in  such 
trust,  during  his  life  or  for  a  term  of  years>  by  the  in- 
strument creating  the  trust. 
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868  of  said  Code  is  repealed. 

869.     Where  an  express  trust  is  created  in  relation  to  J^Pf®" 

^  ^  trust  when 

real  property,  but  is  not  contained  or  declared  in  the  ^^f*  •Jj 
grant  to  the  trustee,  or  in  an  instrument  signed  by  him,  *^J^JJ 
and  recorded  in  the  same  office  with  the  grant  to  the  jj^  *™»- 
trustee,  such  grant  must  be  deemed  absolute  in  favor 
of  purchasers  from  such  trustee  without  notice,  and  for 
a  valuable  consideration. 

Title  V,  of  Part  H\  of  Division  II,  on  Powers  of  the 
Civil  Code,  embracing  sections  of  said  Code  from  Sec. 
878  to  946,  inclusive,  is  repealed. 

900.    When  coDTeyance,  by  one  of  two  truatees,  conTeyg  no  title. 
Learned  v.  Wilson,  40  Cal.  349. 

847  of  said  Code  is  repealed. 


853.    A  thing  in  action  is  a  right  to  recover  money  Thing  in 
or  other  personal  property  by  a  judicial  proceeding.        den^. 


860.    The  term  ship,  or  shipping,  when  used  in  this  ship.  ship. 
Code,  includes  steamboats,  sailing  vessels,  canal  boats,  Seized. 
barges,  and  every  structure  adapted  to  be  navigated 
from  place  to  place  for  the  transportation  of  merchan- 
dise or  persons. 

881.     One  who  produces  or  deals  in  a  particular  Tndanwrk. 
thing,  or  conducts  a  particular  business,  may  appropri-  beappropri. 
ate  to  his  exclusive  use,  as  a  trade  mark,  any  form,  **^' 
symbol,  or  name,  which  has  not  been  so  appropriated 
by  another,  to  designate  the  origin  or  ownership  there- 
of, but  he  cannot  exclusively  appropriate  any  designa- 
tion, or  part  of  a  designation,  which  relates  only  to  the 
name,  quality,  or  the  description  of  the  thing  or  busi- 
ness, or  the  place  where  the  thing  is  produced,  or  the 
thing  is  carried  on. 

A  trade  BMak  is  a  word  or  device,  used  by  the  manafactnrer  or  ven- 
dor of  gooda,  lo  designate  origin  or  ownership.  Bnrke  v.  Gaasin,  45 
Cal.  4G7. 
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Tlxtnres. 


WlMt  ikz- 
ttves  ten- 
ant may 
remove. 


Transfer, 

£tnt  de- 
ed. 


1007*  To  aoqnire  title  to  land  by  advene  possession » it  mnst  ap- 
pear that  the  party  was  in  the  adverse  possession  for  the  period  required 
to  bar  the  plaintifiTs  right  of  action.  Baimond  v.  Eldridge,  43  Gal.  506; 
Hayes  v.  Martin,  45  Cal.  659;  Grimm  v.  Gnrley,  43  Gal.  251. 

With  claim  of  title  during  the  entire  statntory  period.  Lovell  t. 
Frost.  44  Gal.  471. 

The  possession  essential  mast  be  actual.  San  Frandseo  ▼.  Fulde, 
37  Cal.  349;  Thompson  ▼.  Pioche,  44  Gal.  508,  and  eontinnoos;  fian 
Francisco  ▼.  Fulde,  37  Gal.  349;  People  v.  Klompke,  41  Gal.  263;  Ban 
Jose  V.  Tumble,  41  Gal.  536. 

Title  to  water  by  prescription.    Wilkins  t.  McGue,  Oct.  T.  1873. 

1013.  When  a  person  affixes  his  property  to  the  land 
of  another,  without  an  agreement  permitting  him  to 
remove  it,  the  thing  affixed,  except  as  provided  in  sec- 
tion ten  hundred  and  nineteen,  belongs  to  the  owner  of 
the  land,  unless  he  chooses  to  require  the  former  to  re- 
move it. 

Owners  of  the  fee  are  owners  of  the  improvements  and  fixtures  actu- 
ally annexed  to  the  soil.    United  States  v.  Gertaiu  Land,  Jan.  T.  1874. 


1014.    A  party  as  riparian  owner  cannot  be  protected  as  to 
tions  to  his  land  which  are  not  in  existence,  and  which  may  or  may  not 
exist  in  future.    Taylor  v.  XJnderhill,  40  Gal.  471. 

1019.  A  tenant  may  remove  from  the  demised  prem- 
ises, any  time  during  the  continuance  of  his  term,  any- 
thing affixed  thereto  for  purposes  of  trade,  manufacture, 
ornament,  or  domestic  use,  if  the  removal  can  be  ef- 
fected without  injury  to  the  premises,  unless  the  thing 
has,  by  the  manner  in  which  it  is  affixed,  become  aa 
integral  part  of  the  premises. 

1058.  A  transfer  in  writing  is  called  a  grant,  or  con- 
veyance, or  bill  of  sale.  The  teim  "grant,"  in  this 
and  the  next  two  Articles,  includes  all  these  instru- 
ments, unless  it  is  specially  applied  to  real  property. 

1060  of  said  Code  is  repealed. 


7»  1092— If  oe 

An  Act  relating  to  Conveyances,  of  Reed  Esiate. 

SicnoN  1.  Any  person  in  whom  the  title  of  real  estate  is  veiited, 
who  shall  afterwards,  from  any  cause,  have  his  or  her  name  changed, 
shall,  in  any  conveyances  of  real  estate  so  held,  set  forth  the  name  in 
which  he  or  she  deriTed  title  to  said  real  estate. 
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8so.  3.  All  oonveyanoes  of  real  estAte,  except  patents  isntied  by 
the  State  as  a  party,  made  by  any  pnblio  officer  pnnoant  to  any  law  of 
this  State,  shall,  when  recorded  by  the  County  Becorder,  be  by  him 
alphabetically  indexed  in  the  "  Index  of  Grantors,"  both  in  the  name 
of  the  officer  making  such  sale,  and  in  the  name  of  the  person  owning 
the  property  so  sold. 

Sbo.  3.  It  is  hereby  made  the  duty  of  all  County  Recorders  to  alpha- 
betically index  in  the  *'  Index  of  Orantors,'*  both  in  the  name  by  which 
title  was  acquired,  and  also  the  same  by  which  the  same  was  conreyed, 
all  conveyanced  referred  to  in  section  one  of  this  Act. 

Skc.  4.  This  Act  shall  be  in  force  from  and  after  its  passage.  [Ap* 
proved  March  4, 1874.] 

1060.    Deeds  are  construed  most  strongly  against  the  grantor, 
Sabnon  y.  Wilson,  41  Cal.  595;  Piper  ▼.  True,  36  Cal.  606. 
* 

1072.  A  deed  which  contains  no  words  of  inheritance  conveys  a 
fee  simple  title,  but  the  title  may  be  limited  in  the  habendum  clause  to 
an  estate  for  life.    Montgomery  t.  Sturdevant,  41  Cal.  290. 

1092.  If  the  true  owner  conveys  property  by  any  name,  the  con- 
yeyance  as  between  grantor  and  grantee  conveys  the  title.  Fallon  v. 
Kehoe,  38  Cal.  44. 

The  grantee  may  be  designated  by  the  customary  name  at  the  time  of 
the  execution  of  the  conveyance,  no  matter  what  might  be  his  true 
name.    Garwood  v.  Hastings,  38  Cal.  217. 

1 106,  Deed  in  fee  comes  after  acquired  title,  even  when  taken  in 
the  name  of  a  party  who  has  no  real  interest  in  the  transaction.  Qui' 
vey  T.  Baker,  37  Cal.  465. 

A  deed  given  by  the  holder  of  a  Mexican  grant  before  confirmation, 
vesta  in  the  grantee  the  legal  title.  Waltnridge  v.  Ellsworth,  44  Cal. 
353;  Yallejo  L.  Asa'n  v.  Yiera,  Jan.  T.  1874. 

A  quitclaim  deed  passes  all  the  title  which  the  grantor  has,  and  wUl 
support  ejectment.  Lawrence  v.  Ballon,  37  Cal.  518;  Frey  v.  Clifford, 
44  Cal.  335;  but  does  not  carry  after  acquired  title.  Qui  vey  v.  Baker, 
87  Cal.  465.  A  quitclaim  deed  executed  by  the  grantee  before  he  re- 
ceives a  patent  from  the  United  States,  conveys  the  title,  and  the  pat- 
ent enures  tothe  benefit  of  the  purchaser.    Crane  v.  Salmon,  41  Cal.  63. 

This  section  held  not  to  apply  to  SherifTs  deeds.  Kenyon  v.  Qninn, 
41  Cal.  330;  Emerson  v.  Sansome,  41  Cal.  552. 

1110.    An  iDstmment  purporting  to  be  a  grant  of  real  ^^*^ 
property,  to  take  effect  upon  condition  precedent,  passes  preeed«&t. 
the  estate  upon  the  performance  of  the  condition. 

Talbert  ▼.  Hopper,  42  Cal.  399. 
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]^hSjhw«y.      ^^^^'    ^  transfer  of  land,  bounded  by  a  highway, 
^AtpMs-    passes  the  title  of  the  person  whose  estate  is  trans- 
ferred to  the  soil  of  the  highway  in  front  to  the  center 
thereof,  unless  a  different  intent  appears  from  the  grant. 

1113*  A  covenant  in  a  deed,  whether  express  or  implied  bj  law, 
that  the  grantor  has  not  sold  or  enonmbered  the  land,  is  a  penonal 
covenant.    Lawrenoe  v.  Montgomery,  87  Cal.  183. 

indunbraa.       1114.    The  tomx    ''incumbrances"    includes  taxes, 
tnoiude.       assessmcuts,  and  all  liens  upon  real  property. 

1 1 35.  No  precise  form  of  words  is  necessary  in  a  biU  of  sale. 
Myers  v.  Farqnharson,  Ja]y  T.  1873. 

1141.  Change  of  possession  essential.  Begii  v.  Mcdore,  Jan. 
T.  1874. 

1 146»  Deed  of  gift,  notwithstanding  money  consideration.  Sal- 
mon V.  Wilson,  41  Cal.  595. 


Revooation 
of  gift  in 
view  of 
dteth. 


115L  A  gift  in  view  of  death  may  be  revoked  by  the 
giver  at  any  time,  and  is  revoked  by  his  recovery  from 
the  illness,  or  escape  from  the  peril,  under  the  presence 
of  which  it  was  made,  or  by  the  occurrence  of  any 
event  which  would  operate  as  a  revocation  of  a  will 
made  at  the  same  time ;  but  when  the  gift  has  been  de- 
livered to  the  donee,  the  rights  of  a  bona  fide  purchaser 
from  the  donee  before  the  revocation,  shall  not  be  af* 
fected  by  the  revocation. 

.  1158.    Oraff  V.  Middleton,  43  Cal.  341. 

ixuitra.  HSL    Before  an  instrument  can  be  recorded,  unless 

IZ^owi-  it  belongs  to  the  class  provided  for  in  either  sections 
ex^%  etc.  eleven  hundred  and  fifty-nine,  eleven  hundred  and  sixty, 
twelve  hundred  and  two,  or  twelve  hundred  and  three, 
its  execution  must  be  acknowledged  by  the  person  exe- 
cuting it,  or  if  executed  by  a  corporation,  by  its  Presi* 
dent  or  Secretary,  or  proved  by  a  subscribing  witness, 
or  as  provided  in  sections  eleven  hundred  and  ninety- 
eight  and  eleven  hundred  and  ninety-nine,  and  the 
acknowledgment  or  proof  certified  in  the  manner  pre- 
scribed by  Article  III  of  this  Chapter. 
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1163  of  said  Code  is  repealed. 

1165.    The  Becorder  mnst  in  all  cases  endorse  the  ^^tm  or  Be. 

amount  of  his  fee  for  recordation  on  the  instrument  re-  SJStowed.^ 
corded.     [Approved  March  11th,  1874.     Sixty  days.] 

1170.    An  instrument  is  deemed  to  be  recorded,  when,  ^hS^"*** 
being  duly  acknowledged  or  proved,  and  certified,  it  is  ^S^^^. 
deposited  in  the  Recorder's  office  with  the  proper  officer 
tor  record. 

1172.  See  Appendix  to  Civil  Code,  Chapter  245  of  Statutes  of 
Twentieth  Session. 

11B3.    The  proof  or  acknowledgment  of  an  instru-  ^^^J* 
ment  may  be  made  without  the  United  States,  before  ?y ''**®" 

■^  '  tftken  with- 

either :  <mt  u  s. 

1.  A  Minister,  Commissioner,  or  Charge  d' Affaires 
of  the  United  States,  resident  and  accredited  in  the 
country  where  the  proof  or  acknowledgment  is  made;  or, 

2.  A  Consul,  Vice  Consul,  or  *Consular  Agent  of  the 
United  States,  resident  in  the  country  where  the  proof 
or  acknowledgment  is  made  ;  x)r, 

3.  A  Judge  of  a  Court  of  record  of  the  country 
where  the  proof  or  acknowledgment  is  made ;  or, 

4.  Commissioners  appointed  for  such  purposes  by 
the  Governor  of  the  State,  pursuant  to  special  statutes  ; 
or, 

5.  A  Notary  Public. 

A  deputy  clerk  has  authority  to  take  acknowledgment  of  a  declara- 
tion of  homestead.    Emmal  ▼.  Webb,  36  Cal.  197. 

118&    An  officer  taking  the  acknowledgment  of  an  ^^^ 

instrument,  must  indorse  thereon,  or  attach  thereto,  a  JSJI^J" 

certificate  substantially  in  the  forms  hereinafter  pre-  •^8°^«n^- 
scribed. 

1101.  Acknowledgment  by  wife,  where  husband  is  a  non-resident. 
Salmon  ▼.  Wilson,  41  Cal.  595.  Of  mortgage  on  wife's  separate  prop- 
erty. Conn.  L.  Ins.  Co.  ▼.  McCormick,  45  Cal.  580.  Statements  neces- 
sary, in  acknowledgment  by  married  woman.  McLaren  v.  Benton,  43 
Cal.  467. 

1 102.  Talbert  v.  Stewart,  39  Cal.  602. 
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£nd*"^°J      UBO.    The  evidence  taken  under  the  preceding  sec- 
{25v"i?h«t.  ^^^^  must  satisfactorily  prove  to  the  officer  the  follow- 
ing facts : 

1.  The  existence  of  one  or  more,  of  the  conditions 
mentioned  therein  ;  and, 

2.  That  the  witness  testifying  knew  the  person 
whose  name  purports  to  be  subscribed  to  the  instra- 
ment  as  a  party,  and  is  well  acquainted  with  his  signa- 
ture, and  that  it  is  genuine ;  and,  * 

3.  That  the  witness  testifying  personally  knew  the 
*            person  who  subscribed  the  instrument  as  a  witness,  and 

is  well  acquainted  with  his  signature,  and  that  it  is 
genuine ;  and, 

4.  The  place  of  residence  of  the  witness. 

KeooM*.  1207.    Any  instrument  affecting  real  property,  which 

deem^^  ^  was,  provious  to  the  thirtieth  day  of  January,  one 
thousand  eight  hundred  and  seventy-three,  copied  into 
the  proper  book  of  record,  kept  in  the  office  of  any 
County  Becorder,  shall  be  deemed  to  impart,  after  that 
date,  notice  of*  its  contents  to  subsequent  purchasers 
and  incumbrancers,  notwithstanding  any  defect,  omis- 
sion, or  informality  in  the  execution  of  the  instrument, 
or  in  the  certificate  of  acknowledgment  thereof,  or  the 
absence  of  any  such  certificate ;  but  nothing  hereb 
shall  be  deemed  to  affect  the  rights  of  purchasers  or 
cartiAed      incumbrancers  previous  to  that  date.    Duly  certified 

copies  »M  ^  ^ 

evidence,  copios  of  the  rccord  of  any  such  instrument  may  be 
read  in  evidence,  with  like  effect  as  copies  of  an  instru- 
ment duly  acknowledged  and  recorded,  provided  it  be 
first  shown  that  the  original  instrument  was  genuine. 

1218.  Purchaser  with  oonstractiye  notice.  Hahoney  t.  Kiddle- 
ton,  41  Cal.  41. 

Applicable  to  Mortgages.  O.  F.  Sayings  Bank  ▼.  Ban  ton,  Oct  T. 
1878. 

1214-  Priority  of  convejances  and  of  recording  deeds.  Mahoney 
T.  Hiddleton,  41  Gal.  41 ;  Frey  t.  Clifford,  44  Gal.  835. 

What  constitutes  a  purchaser  in  good  faith.  McLaren  ▼.  Benton,  4> 
Cal.  468. 

Applicable  to  mortgages.  O.  F.  Savings  Bank  v.  Banton,  Oct  T. 
1873. 
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1216.  Applicable  to  mortgages.  O.  F.  Savings  Bank  v.  Banton, 
Oct.  T.  1873. 

1217.  '^^^  Begistry  Act  does  not  make  an  unrecorded  deed  void 
as  against  subsequent  .attaching  creditors.  Plant  y.  Smythe,  46  Cal. 
161. 

1287.    The  homestead  consists  of  the  dwelling-house   Hometftfia. 
in  which  the  claimant  resides,  and  the  land  on  which  oonftUtH. 
the  same  is  situated,  selected  as  in  this  Title  provided. 

Gregg  V.  Bostwick,  33  Cal.  220,  affirmed.  Mann  v.  Bogers,  35  Cal. 
316.  It  represents  the  dwelling  bouse  and  necessary  outhouses,  and 
need  not  be  in  a  compact  form,  and  may  be  intersected  by  highways. 
It  may  be  used  as  a  place  of  business.  Estate  of  Delaney,  37  Cal.  176. 
Actual  residence  essential.    Prescott  v.  Prescott,  i5  Cal.  68. 

1238.  If  the  claimant  be  mairied,  the  homestead  Fromwh«t 
may  be  selected  from  the  community  property,  or  the  miected. 
separate  property  of  the  husband,  or  with  the  con- 
sent of  the  wife  from  her  separate  property.  When 
the  claimant  is  not  married,  but  is  the  head  of  a  family, 
within  the  meaning  of  section  one  thousand  two  hun- 
dred and  sixty-one,  the  homestead  may  be  selected  from 
any  of  his  or  her  property. 

Lands  held  in  joint  tenancy  not  subject  to  selection.  Cameto  v. 
Dupuy,  Oct.  T.  1873. 


1289.    The  homestead  cannot  be  selected  from  the 


When  8el«»- 


separate  property  of    the  wife  without  her  consent,  ^e'i**™ 
shown  by  her  making,  or  joining  in  making,  the  declar- 
ation of  homestead. 


0ep«- 
r»ttt  Mtate. 


to 
execution, 
when. 


1 240.    Homestead  exempt  from  forced  sale.    Deffeliz  v.  Pico,  July 
T.  1873;  Engelbrecht  ▼.  Shade,  Jan.  T.  1874. 

124L    The   homestead  is  subject  to  execution   or  g„i>jeet 
forced  sale  in  satisfaction  of  judgments  obtainied : 

1.  Before  the  declaration  of  homestead  was  filed  for 
record,  and  which  constitute  liens  upon  the  premises; 

2.  On  debts  secured  by  mechanics',  laborers',  or 
vendors'  liens  upon  the  premises; 

3.  On  debts  secured  by  mortgages  upon  the  premi- 
ses^  executed  and  acknowledged  by  the  husband,  wife, 
or  an  unmarried  claimant; 
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Money 
resolUng 
from  •xecQ- 
iions&le 
protected. 


Head  of  a 

family. 

doftned. 


tfodeof 
nelection. 


i.  On  debts  secured  by  mortgages  upon  tife  premi- 
ses, executed  and  recorded  before  the  declaration  of 

•  ■ 

homestead  was  filed  for  record. 

1 242.  I^he  homestead  can  only  be  diyested  by  the  concorient  act 
of  both  husband  and  wife.  Barber  ▼.  Babel,  36  Cal.  11;  Brooks  t. 
Hyde,  37  Cal.  366;  McLanghlin  y.  Harf,  Oct.  T.  1873. 

1 243.  THe  homestead  may  be  abandoned  by  filiz^  in  the  office 
where  the  declaration  is  filed  a  declaration  of  abandonment,  duly  exe- 
cuted.   Clements  y.  Stanton,  Oct.  T.  1873. 

• 

1257.  The  money  paid  to  the  claimant  is  entitled, 
for  the  period  of  six  months  thereafter,  to  the  same 
protection  against  legal  process  and  the  voluntary  dis- 
position of  the  husband,  which  the  law  gives  to  the 
homestead. 

1261.  The  phrase  ''head  of  a  family,"  as  used  in 
this  Title,  includes  within  its  meaning: 

1.  The  husband,  when  the  claimant  is  a  married 
person; 

2.  Every  person  who  has  residing  on  the  premises 
with  him  or  her  and  under  his  or  her  care  and  mainte- 
nance, either: 

(1.)  His  or  her  minor  child,  or  the  minor  child  of 
his  or  her  deceased  wife  or  husband: 

(2.)  A  minor  brother  or  sister,  or  the  minor  child  of 
a  deceased  brother  or  sister; 

(3.)     A  father,  mother,  grandfather,  or  grandmother; 

(4.)  The  father,  mother,  grandfather  or  grandmother 
of  a  deceased  husband  or  wife; 

(5.)  An  unmarried  sister,  or  any  other  of  the  Rela- 
tives mentioned  in  this  section  who  have  attained  the 
age  of  majority,  and  are  unable  to  take  care  of  or  sup- 
port themselves. 

•  1262.  In  order  to  select  a  homestead,  the  husband 
or  other  head  of  a  family,  or  in  case  the  husband  has 
not  made  such  selection,  the  wife  must  execute  and  ac- 
knowledge,  in  the  same  manner  as  a  grant  of  real  prop' 
erty  is  acknowledged,  a  declaration  of  homestead,  and 
file  the  same  for  record. 
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1263.     The  declaration  of  homestead  must  contain :      S^^^at 

1.  A  statement,  showing  that  the  person  makiiig  it  ^  ««>*•*»• 
*i8  the  head  of  a  family;  or,  when  the  declaration  is  made 

by  the  wife,  showing  that  her  husband  has  not  made 
such  declaration,  and  that,  she  therefore  makes'  the 
declaration  for  their  joint  benefit; 

2.  A'  statement  that  the  person  making  it  is  residing 
on  the  premises,  and  claims  them  as  a  homestead; 

3.  A  description  of  the  premises  ; 

4.  An  estimate  of  their  actual  cash  value. 

A  declaration  of  homestead  made  by  a  married  woman  is  valid,  not- 
withstanding her  hasband  never  resided  nor  made  his  home  on  the 
premises,    Gambette  v.  Brock,  41  Cal.  78. 

1265.    From  and  after  the  time  the  declaration  is  filed  Homestead 
for  record,  the  premises  therein  described  constitute  a  itattitohM. 
homestead.     If  the  selection  was  made  by  a  married 
person  from  the  community  property,  the  land,  on  the 
death  of  either  of  ^the  spouses,  vests  in  the  survivor, 
subject  to  no  other  liability  than  such  as  exists  or  has 
been  created  under  the  provisions  of  this  Title;  in  other  g,^^^^,, 
cases,  upon  the  death  of  the  person  whose  property  was  "*»*p  »°? 
selected  as  a  homestead,  it  shall  go  to  his  heirs  or  devi- 
sees, subject  to  the  power  of  the  Probate  Court  to  as- 
sign the  same  for  a  limited  period  to  the  family  of  the 
decedent;  but  in  no  case  shall  it  be  held  liable  for  the 
debts  of  the  owner,  except  as  provided  in  this  Title. 

1 266*  An  unmarried  woman,  who  has  the  care  of  her  child,  is  per- 
mitted  by  the  statnte  to  select  a  homestead.  Ellis  v.  White,  Oct.  T. 
1473. 

1271  of  said  Code  is  repealed. 

1273.     A  married  woman  may  dispose  of  all  her  sepa-  Married 
rate  estate  by  will,  without  the  consent  of  her  husband,  di^^S*' 
an<^  may  alter  or  revoke  the  will  in  like  manner  as  if  e^teV7 
'she  were  single.     Her  will  must  be  executed  and  proved 
in  like  manner  as  other  wills. 
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tJk^bywuf  1275.  A  testamentarj  disposition  maj  be  made  to 
any  person  capable  by  law  of  taking  the  property  so  dis- 
posed of,  except  corporations  other  than  those  formed 
for  scientific,  literary,  or  solely  educational  purposes, 
can  not  take  under  a  will,  unless  expressly  authorized 
by  statute.  Effect  immediately.  [Approved  January 
29th,  1874. 1 

witnen.  1283.     If  a  witness,  to  whom  any  beneficial  deyise, 

who  Ib  deyi-    «  .«.  •:iiii  -i*  j*  ■  i 

8M,  rights  legacy  or  gift,  void  by  the  preceding  section,  is  made, 
woutd  have  been  entitled  to  any  share  of  the  estate  of 
the  testator,  in  case  the  will  should  not  be  established, 
he  succeeds  to  so  much  of  the  share  as  would  be  dis- 
tributed to  him,  not  exceeding  the  deyise  or  bequest 
made  to  him  in  the  will,  and  he  may  recover  the  same 
of  the  other  devisees  or  legatees  named  in  the  will,  in 
proportion  to  and  out  of  the  parts  devised  or  bequeathed 
to  them. 

1284  of  said  Code  is  repealed. 

wm  juMie  15285.  No  will  made  out  of  this  State  is  valid  as  a 
will  in  this  State,  unless  executed  according  to  the  pro- 
visions of  this  Chapter. 

15286  of  said  Code  is  repealed. 

RequinttM        15289.    To  make  a  nuncupative  will  valid,  and  to  en- 

of  valid 

p»-      title  it  to  be  admitted  to  probate,  the  following  requi- 
sites must  be  observed : 

L  The  estate  bequeathed  must  not  exceed  in  value 
the  sum  of  one  thousand  dollars; 

2.  It  must  be  proved  by  two  witnesses  who  were 
present  at  the  making  thereof,  one  of  whom  was  asked 
by  the  testator,  at  the  time  to  bear  witness  that  such 
was  his  will,  or  to  that  effect; 

3.  The  decedent  must,  at  the  time,  have  been  in  actual 
military  service  in  the  field,  or  doing  duty  on  shipboard 
at  sea,  and  in  either  case  in  actual  contemplation,  fear, 
or  peril  of  death;  or  the  decedent  must  have  been,  at 
the  time,  in  expectation  of  immediate  death  from  an 
injury  received  the  same  day. 
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1294  of  said  Code  is  repealed. 

1 306-  Pearson  v.  Pearson,  Oct,  T.  1873. 

1307-  When  the  omission  to  provide  for  living  children  is  not 
^own  to  be  intentional.  Bnsh  v.  Lindsey,  44  Gal.  121;  Estate  of  Utz, 
43  Cnl.  201. 

The  omitted  child  takes  the  title  by  descent.  Wilson's  Ezrs.  v.  Fos- 
ket,  6  Met.  405;  Bancroft  v.  Ives,  3  Gray,  371;  Bradley  v.  Bradley,  24 
Mo.  312;  Hai'gardiue  v.  Pnlte,  27  Mo.  423;  Pearson  v.  Pearson,  Oct. 
T.  1873. 

1 308-9-    Pearson  v.  Pearson,  Oct.  T.  1873. 

1311*  A  devise  of  all  the  testator's  property,  real  and  personal, 
includes  the  homestead.    Etchebome  v.  Auzerais,  45  Gal.  121. 

1312.  Any  estate,  right,  or  interest  in  lands  acquired  win  pmm 
by  the  testator  after  the  making  of  his  will,  passes  acqutna 
thereby  and  in  like  manner  as  if  title  thereto  was  vested 
in  him  at  the  time  of  making  the  will,  unless  the  con- 
trary manifestly  appears  by  the  will  to  have  been  the 
intention  of  the  testator.  Every  will  made  in  express 
terms  devising,  or  in  any  other  terms  denoting  the  in- 
tent of  the  testator  to  devise  all  the  real  estate  of  snch 
testator,  passes  all  the  real  estate  which  snch  testator 
was  entitled  to  devise  at  the  time  of  his  decease. 

1318L    No    estate,  real    or  personal,   shall    be  be-  ReBWctton 

,  to  power  of 

queathed  or  devised  to  any  charitable  or  benevolent  **I/"5,*" 
society,  or  corporation,  or  to  any  person  or  persons  in  i»««- 
trust  for  charitable  uses,  except  the  same  be  done  by 
will  duly  executed  at  least  thirty  days  before  the  de- 
cease, of  the  testator;  and  if  so  made,  at  least  thirty 
days  prior  to  such  death  such  devise  or  legacy,  and  each 
of  them,  shall  be  valid ;  provided^  that  no  such  devises 
or  bequests  shall  collectively  exceed  one  third  of  the 
estate  of  the  testator  leaving  legal  heirs,  and  in  such 
ease  a  pro  rata  deduction  from  such  devises  or  bequests 
shall  be  made  so  as  to  reduce  the  aggregate  thereof  to 
one  third  of  such  estate ;  and  all  dispositions  of  prop- 
erty made  contrary  hereto  shall  be  void,  and  go  to  the 
residuary  legatee  or  devise,  next  of  kin,  or  heirs,  accord- 
ing to  law.  [Approved  March  18th,  1874.  Immediate 
effect.j 
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1317>    Express  deTise  saiBcient  accnracy.    Brack  v.  Tucker,  12 
Gal.  349.    Devise  of  common  property.    Estate  of  Silvey,  42  €U.  311. 

Devise  of         1882.    A  deviso  of  the  residue  of  the  testator's  real 

reeiduft, 

vhftt  p»sM«  property  passes  all  the  real  property  which  he  was  en- 
titled to  deyise  at  the  time  of  his  death,  not  otherwise 
effectaally  devised  by  his  will. 

g^ine.  1388.    A  bequest  of  the  residue  of  the  testator's  per- 

sonal property,  passes  all  the  personal  property  which 
he  was  entitled  to  bequeath  at  the  time  of  his  death, 
not  otherwise  effectually  bequeathed  by  his  will. 


DeAth  of  1848.     If  a  devisee  or  legatee  dies  during  the  lifetime 

^tee,        of  the  testator,  the  testamentary  disposition  to  him 
testator.       fails,  uuloss  an  intention  appears  to  substitute  some 
other  in  his  place,  except  as  provided  in  section  thir- 
teen hundred  and  ten. 


Property  of      1858.     When  a  person  dies  intestate,  all  his  prop- 
^ugMbie    ^^tyf  1*6^  ctn^  personal,  without  any  distinction  between 
with  debts.  jjjQjjj^  jg  chargeable  with  the  payment  of  his  debts,  ex- 
cept as  otherwise  provided  in  this  Code  and  the  Code 
of  Civil  Procedure.' 

oninr  of,  1859.     The  property  of  a  testator, 'except  as  otherwise 

property  for  Specially  provided  for  in  this  Code  and  the  Code  of 
Se^f"  ^    Civil  Procedure,  must  be  isesorted  to  for  the  payment 
of  debts,  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated 
by  the  will  for  the  payment  of  the  debts ; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a 
residuary  legatee ; 

4.  Property  which  is  not  specifically  devised  or  be- 
queathed; and 

5.  All  other  property  ratably.  Before  any  debts 
are  paid,  the  expenses  of  the  administration  and  the 
allowance  to  the  family  must  be  paid  or  provided  for. 
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1360.     The  property  of  a  testator,  except  as  other-  ^^^J^' 
wise  specially  provided  in  this  Code  and  the  Code  of  SJJ^JS'o? 
Civil  Procedure,  must  be  resorted  to  for  the  payment  ^««»<^'«»- 
of  legacies,  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by 
the  will  for  the  payment  of  the  legacies  ; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a 
residuary  legatee; 

4.  Property  which  is  [not]  specifically  devised  or 
bequeathed. 

1367.  A  legacy^  or  a  gift  in  contemplation,  fear  or  sausfaeuon 
peril  of  death,  may  be  satisfied  before  death.  °   ****^^' 

1376.  The  validity  and  interpretration  of  wills.  Law  govern. 
wherever  made,  are  governed,  when  relating  to  prop-  ^^9 
erty  within  this  State,  by  the  law  of  this  State. 


pretstlon. 


1384.    The  property,  both  real  and  personal,  of  one  ®°^2|J?" 
who  dies  without  disposing  of  it  by  will,  passes  to  the  mtesute. 
heirs  of  the  intestate,  subject  to  the  control  of  the  Pro- 
bate Court,  and  to  the  possession  of  any  administrator 
appointed  by  that  Court,  for  the  purposes  of  administra- 
tion. 

1385  of  said  Code  is  repealed. 

1386.    When  any  person  having  title  to  any  estate  gacc«i>i«ioo 

to,  and  €"~ 

tribution 

proper^. 


not  otherwise  limited  by  marriage  contract,  dies  with-  tributton  or 


out  disposing  of  the  estate  by  will,  it  is  succeeded  to 
and  must  be  distributed,  unless  otherwise  expressly 
provided  in  this  Code  and  the  Code  of  Civil  Procedure, 
subject  to  the  payment  of  his  debts,  in  the  following 
manner: 

1.  If  the  decedent  leave  a  surviving  husband  or 
wife,  and  only  one  child,  or  the  lawful  issue  of  one 
child,  in  equal  shares  to  the  surviving  husband,  or  wife 
and  child,  or  issue  of  such  child.  If  the  decedent^eave 
a  surviving  husband  or  wife,  and  more  than  one  child 
living,  or  one  child  living,  and  the  lawful  issue  of  one 
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Suite. 


or  more  deceased  children,  one  third  to  the  ftnrviTing 
husband  or  wife,  and  the  remainder  in  equal  shares  to 
his  children,  and  to  the  lawful  issue  of  any  deceased 
child,  bj  right  of  representation;  but  if  there  be  no 
child  of  the  decedent  living  at  his  death,  the  remainder 
goes  to  all  of  his  lineal  descendants;  and  if  all  of  the 
descendants  are  in  the  s  ime  degree  of  kindred  to  the 
decedent,  they  share  equally,  otherwise  they  take  ac* 
cording  to  the  right  of  representation.  If  the  decedent 
leave  no  surviving  husband  or  wife,  but  leave  issue,  the 
whole  estate  goes  to  such  issue,  and  if  such  issue  con- 
sists of  more  than  one  child  living,  or  one  child  living, 
and  the  lawful  issue  of  one  or  more  deceased  children, 
then  the  estate  goes  in  equal  shares  to  the  children 
living,  or  to  the  child  living,  and  the  issue  of  the  de- 
ceased child  or  children  by  right  of  representation; 

2.  If  the  decedent  leave  no  issue,  and  the  estate 
goes  in  equal  shares  to  the  surviving  husband  or  wife, 
and  to  the  decedent's  father.  If  there  be  no  father^ 
then  one  half  goes  in  equal  shares  to  the  brothers  and 
sisters  of  the  dededent,  and  to  the  children  of  any  de- 
ceasedr  brother  or  sister,  by  right  of  representation;  if 
he  leave  a  mother  also,  she  takes  an  equal  share  with 
the  brothers  and  sisters.  If  decedent  leave  no  issue, 
nor  husband  nor  wife,  tHe  estate  must  go  to  his  father;- 

3.  If  there  be  no  issue,  nor  husband,  nor  wife,  nor 
father,  then  in  equal  shares  to  the  brothers  and  sisters 
of  the  decedent,  and  to  the  children  of  any  deceased 
brotner  or  sister,  by  right  of  representation;  if  a 
mother  survive,  she  takes  an  equal  share  with  the 
brothers  and  sisters; 

4.  If  the  decedent  leave  no  issue,  nor  husband,  nor  wife, 
nor  father,  and  no  brother  nor  sister  is  living  at  the  time 
of  his  death,  the  estate  goes  to  his  mother,  to  the  exclu- 
sion of  the  issue,  if  any,  of  deceased  brothers  or  sisters; 

5.  If  the  decedent  leave  a  surviving  husband  or  wife, 
and  no  issue,  and  no  father,  nor  mother,  nor  brother, 
nor  sister,  the  whole  estate  goes  to  the  surviving  hus- 
band or  wife; 
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6.  If  the  decedent  leave  no  issue,  nor  husband,  nor  ^™* 
wife,  and  no  fathei',  nor  mother,  nor  brother,  nor  sister, 

the  estate  must  go  to  the  next  of  kin,  in  equal  degree, 
excepting  that  when  there  are  two  or  more  collateral 
kindred,  in  equal  degree,  but  claiming  through  different 
ancestors,  those  who  claimed  through  the  nearest  an- 
cestors, must  be  preferred  to  those  claiming  through  an 
ancestor  more  remoi^e;  however; 

7.  If  the  decedent  leave  several  children,  or  one 
child  and  the  issue  of  one  or  more  children,  and  any 
such  surviving  child  dies  under  age,  and  not  having 
been  married,  all  the  estate  that  came  to  the  deceased 
child  by  inheritance  from  such  decedent,  descends  in 
equal  shares  to  the  other  children  of  the  same  parent, 
and  to  the  issue  of  any  such  other  children  who  are 
dead,  by  right  of  representation; 

8.  If,  at  the  death  of  such  child,  wbo  dies  under 
age,  not  having  been  married,  all  the  other  children  of 
his  parents  are  also  dead,  and  any  of  them  have  left 
issue,  the  estate  that  came  to  such  child  by  inheritance 
irom  his  parent,  descends  to  the  issue  of  all  other  chil- 
dren of  the  same  parent;  and  if  all  the  issue  are  in  the 
same  degree  of  kindred  to  the  child,  they  share  the  es- 
tate equally,  otherwise  they  take  according  to  the  right 
t>f  representation; 

9.  If  the  decedent  leave  no  husband,  wife,  or  kin- 
dred, the  estate  escheats  to  the  State,  for  the  support 
of  common  schools.  ^ 

140L  Upon  the  death  of  the  wife,  the  entire  com-  commtmity 
munity  property,  without  administration,  belongs  to  Se«thof' 
the  surviving  husband,  except  such  portion  thereof  as 
may  have  been  set  apart  to  her  by  judicial  decree,  for 
her  support  and  maintenance,  which  portion  is  subject 
to  her  testamentary  disposition,  and  in  the  absence  of 
such  disposition,  goes  to  her  deseendants^  or  heirs,  ex- 
clusive of  her  husband. 

1410-  If  the  appropriator  of  water  takes  only  a  part  of  the  atream, 
another  may  afterward  appropriate  the  remainder.  8mith  v.  O'Hara, 
43  Col.  371. 
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How  crea- 
ted and 
enforced. 


145^.  An  obligation  arises  either  from;  1.  The  con- 
sent of  the  pai*ties;  or,  2,  The  operation  of  law. 

An  obligation  arising  from  operation  of  law,  may  be 
enforced  in  the  manner  provided  by  law,  or  by  civil 
action  or  proceeding. 

1437*  The  obligations  of  the  parties  to  an  agreement  for  the  sale 
of  lands  are  mutual  and  dependent,  and  neither  party  can  put  the  other 
in  default,  except  by  tendering  a  performance  on  his  part.  Englander 
y.  Rogers,  41  Gal.  420;  Bohall  v.  Diller,  41  Cal.  632;  Kelly  y.  Mack,  45 
Gal.  303. 

1473  Execution  of  deed,  in  pursuance  of  contract  to  sell  bnd. 
Morenhaut  y.  Barron,  42  Gal.  595;  Snow  y.  Ferrea,  45  Gal.  195. 

i?2rt*^b"**"  1479.  Where  a  debtor,  under  several  obligations  to 
fSij^cS  OT  *^other,  does  an  act,  by  way  of  performance,  in  whole 
Sf**obiig?f  ^^  ^^  part,  which  is  equally  applicable  to  two  or  more 
**°»^-  of  such  obligations,  such  performance  must  be  applied 

as  follows : 

1.  If,  at  the  time  of  performance,  the  intention  or 
desire  of  the  debtor  that  such  performance  should  be 

.  applied  to  the  extinction  of  any  particular  obligation, 
be  manifested  to  the  creditor,  it  must  be  so  applied; 

2.  If  no  such  application  be  then  made,  the  credi- 
tor, within  a  reasonable  time  after  such  performance, 
may  apply  it  toward  the  extinction  of  any  obligation, 
performance  of  which  was  due  to  him  from  the  debtor 
at  the  time  of  such  performance ;  except  that  if  similar 
obligations  were  due  to  him,  both  individually  and  as 
a  trustee,  he  must,  unless  otherwise  directed  by  the 
debtor,  apply  the  performance  to  the  extinction  of  all 
such  obligations  in  equal  proportion ;  and  an  applica- 
tion once  made  by  the  creditor  cannot  be  rescinded 
without  the  consent  of  debtor  ; 

3.  If  neither  partv  makes  such  application  within 
the  time  prescribed  herein,  the  performance  must  be 
applied  to  the  extinction  of  obligations  in  the  following 
order  ;  and,  if  there  be  more  than  one  obligation  of  a 
particular  class,  to  the  extinction  of  all  in  that  class, 
ratably: 
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(1.)    Of  interest  due  at  the  time  of  the  performance ; 

(2.)     Of  principal  due  at  that  time ; 

(3.)     Of  the  obligation  earliest  in  date  of  maturity; 

(4.)  Of  an  obligation  not  secured  by  a  lien  or  col- 
lateral undei*taking ; 

(6.)  Of  an  obligation  secured  by  a  lien  or  collateral 
undertaking. 

Application  of  payments  made  on  indebtedness.  Gardinell  t. 
O'Dowd,  43  Cal.  587. 

Bight  of  debtor  to  direct  application.    Clarke  y.  Hcott,  45  Gal.  86. 

Evidence  of  choice  of  debtor  as  to  application  of  payments.  Clarke 
T.  Scott,  45  Cal.  86 

1488.     An  offer  of  performance  must  be  made  to  the  oirerof  per- 
creditor,  or  to  any  one  of  two  or  more  joint  creditors,  whom,  ud 
or  to  a  person  authorized  by  one  or  more  of  them  to  m«de. 
receive  or  collect  what  is  due  under  the  obligation,  if 
such  creditor  or  authorized  person  is  present  at  the 
place  where  the  offer  may  be  made ;  and,  if  not,  wher- 
ever the  creditor  may  be  found. 

1512.     If  the  performance  of  an  obligation  be  pre-  Perform, 
vented  by  the  creditor,  the  debtor  is  entitled  to  all  the  prevcmted 
benefits  which  he  would  have  obtained  if  it  had  been 
performed  by  both  parties. 

1518  of  said  Oode  is  repealed. 

1521.     An  accord  is  an  agreement  to  accept,  in  ex-  Accord, 
tinction  of  an  obligation,  something  different  from  or 
less  than  that  to  which  the  person  agreeing  to  accept  is 
entitled. 

1524.     Fart  performance  of  an  obligation,  either  be-  Part  p«r- 
fore  or  after  a  breach  thereof,  when  expressly  accepted  in  Mtis- 
by  the  creditor  in  writing,  in  satisfaction,  or  rendered 
in  pursuance  of  an  agreement  in  writing,  for  that  pur- 
pose,  though  without  any  new  consideration,    extin- 
guishes the  obligation. 
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Movfttion, 
rifctatto 
reficind 
contract  of. 


Qeneral 
release, 
not  to  ex- 
tend to 
certain 
daixna. 


1533.  When  the  obligation  of  a  third  person,  or  an 
order  upon  such  person,  is  accepted  in  satisfaction,  the 
creditor  may  rescind  such  acceptance  if  the  debtor  pre- 
vents such  person  from  complying  with  the  order,  or 
from  fulfilling  the  obligation  ;  or  if,  at  the  time  the  ob- 
ligation or  order  is  received,  such  person  is  insolvent, 
and  this  fact  is  unknown  to  the  creditor,  oi*  if,  before 
the  creditor  can  with  reasonable  diligence  present  the 
order  to  the  person  upon  whom  it  is  given,  he  becomes 
insolvent. 

1542.  A  general  release  does  not  extend  to  claims 
which  the  creditor  does  not  know  or  suspect  to  exist  in 
his  favor  at  the  time  of  executing  the  release,  which  if 
known  by  him  must  have  materially  affected  his  settle- 
ment with  the  debtor. 


1598*  If  PAi^t  of  an  entire  contract  is  Yoid,  it  is  void  in  (etc. 
FaUer  t.  Beed,  38  Gal.  99;  Prost  ▼.  Moore,  iO  Gal.  347. 

1620-  An  express  contract  mast  be  proved  by  an  ascertained 
agreement  between  the  parties.    Smith  v.  Moynihan,  44  Gal  53. 

162 1  •  In  an  implied  contract,  the  law  will  imply  that  the  party 
did  not  make  snch  an  agreement  as,  under  the  circnmstances  disclosed, 
he  ought  in  fairness  to  have  made.    Smith  ▼.  Moynihan,  44  Gal.  53. 

whatccm.         1624.     The  following  contracts  are  invalid,    unless 
tM  in  ^t-  the  same,  or  some  note  or  memorandum  thereof,  be  in 
"*  writing  and  subscribed  by  the  party  to  be  charged, 

or  by  his  agent: 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof ; 

2.  A  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another,  except  in  the  cases  provided 
for  in  section  twenty-seven  hundred  and  ninety-four  of 
this  Code ; 

3.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  a  mutual  promise  to  marry ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred 
dollars,  unless  the  buyer  accept  or  receive  part  of  such 
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goods  and  chattels,  or  the  evidences,  or  some  orthem, 
of  such  things  in  action,  or  pay  at  the  time  some 
part  of  the  purchase  money;  but  when  a  sale  is  made 
by  auction,  an  entry  by  the  auctioneer  in  his  sale  book, 
at  the  time  of  the  sale,  of  the  kind  of  property  sold,  the 
terms  of  sale,  the  price,  and  the  names  of  the  purchaser 
and  person  on  whose  account  the  sale  is  made,  is  a 
sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property,  or  of  an 
interest  therein;  and  such  agreement,  if  made  by  an 
agent  of  the  party  sought  to  be  charged,  is  invalid, 
unless  the  authority  of  the  agent  be  in  writing,  sub- 
scribed by  the  party  sought  to  be  charged. 

Moss  V.  Atkinson,  44  Cal.  3;  Swift  v.  Swift,  July  T.  1873;  Mayer  v. 
Child,  Oct.  T.  1873;  Rutenberg  v.  Main,  Jan.  T.  11574;  McCnrger  ▼, 
Rood.  Oct.  T.  1873. 

1 636*  The  object  of  constraction  of  a  contract  is  to  ascertain  the 
intention  of  the  parties  in  entering  into  it.  Reedy  v.  Smith,  42  Gal. 
245;  Thompson  t.  McKay,  41  Gal.  221. 

1 645*  "  Practicable  "  does  not  mean  "  within  the  range  of  human 
means."    Reedy  t.  Smith,  42  Gal.  245. 

1 657*  Whether  time  is  of  the  essence  of  the  contract,  must  be 
decided  on  the  circumstances  of  she  case.  Steele  ▼.  Branch,  40  Gal.  4. 
A  reasonable  time  aUowed.  Vance  y.  Pena,  41  Gal .  686;  Grey  y  .Tnbbs, 
43  Gal.  359;  Yassault  y .  Edwardti,  43  Gal.  459;  Hearst  y.  Pujol,  44  Gal. 
230. 

1858, 1689,  and  1872  of  said  Code  are  repealed. 

1 QQ 1 .  Executory  contract  for  sale  of  lands.  Yassault  y.  Edwards, 
43  Gal.  459. 

1667*  Sub.  2.  When  contract  with  attorney  not  against  public 
policy.  Hoffman  y.  Yallejo,  45  Gal.  564.  Agreement  against  public 
policy.  Martin  y.  Wade,  37  Cal,  168;  Miles  y.  Thome.  38  Cal.  336; 
Packard  y.  Bird,  40  Gal.  378;  Powell  y.  Maguire,  43  Gal.  11.  There  is 
a  distinction  between  contracts  malum  in  se  and  those  which  are  merely. 
malam  prohibitum.    Martin  y.  Wade,  37  Gal.  168. 
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1 673*  ^  contract  which  provides  that  a  party  shaU  not  engage  in 
''any  branch  of  the  yeast  powder  business,'*  is  in  restraint  of  trade, 
and  void.  Callahan  ▼.  Donnelly,  45  Gal.  152.  A  contract  in  restraint 
of  trade,  which  is  not  by  its  terms  limited  as  to  territory,  will  not  be 
supported.    Id. 

1 689-  A  party  is  not  entitled  to  a  rescission  of  contract  for  false 
representations,  unless  he  has  been  injured  thereby.  Purdy  v.  Ballard, 
41  Cal.  444. 

The  rescission  of  a  contract  must  be  in  toto.    Id. 


Alterftticm 
of  verbal 
contract. 


1697.  A  contract  not  in  writing  may  be  altered  in 
any  respect  by  consent  of  the  parties,  in  writing,  with- 
out a  new  consideration,  and  is  extinguished  thereby  to 
the  extent  of  the  new  alteration. 


Alteration 
of  written 
contract. 


1698.  A  contract  in  writing  may  be  altered  by  a  con- 
tract in  writing,  or  by  an  executed  oral  agreement,  and 
not  otherwise. 


Agreement        1731.     An  agreement  to  sell  real  property  binds  the 
propeiiy.      scllcr  to  cxccutc  a  convcyance  in  form  sufficient  to  pass 


the  title  to  the  property. 
1732  of  said  Code  is  repealed. 


Contract  for 
nle  of 
personal 
property. 


17S9.  No  sale  of  personal  property,  or  agreement  to 
buy  or  sell  it  for  a  price  of  two  hundred  dollars  or  more, 
is  valid,  unless: 

1.  The  agreement  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party  to 
be  charged,  or  by  his  agent ;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing 
sold,  or  when  it  consists  of  a  thing  in  action,  part  of  the 
evidences  thereof,  or  some  of  them ;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the 
price. 

Contract  Toid  under  statute  of  frauds.    Patten  y.  Hicks,  43  Cal.  5U9. 
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1741.  No  agreement  for  the  sale  of  real  property,  or  2ie*^^i 
of  an  interest  therein,  is  valid,  unless  the  same,  or  some  p^p^^^y- 
note  or  memorandum  thereof,  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged,  or  his  agent,  there- 
unto authorized,  in  writing ;  but  this  does  not  abridge 
the  power  of  any  Court  to  compel  the  specific  perform- 
ance of  any  agreement  for  the  sale  of  real  property  in 
case  of  part  performance  thereof. 

(Contract  nofc  within  statute  of  f rands.  Price  y.  Sturgis,  44  Gal.  591. 
Mntaal  promises  take  contract  out  of  statnte.  Mnrphy  v.  Booney,  45 
Cal.  78. 

1765*    Warranty  as  to  title.    Gross  y.  Kierski,  41  Cal.  111. 

1767*  If  the  vendor,  at  the  time  of  sale,  affirms  a  fact  as  to  the 
essential  qnalities  of  his  goods,  and  the  purchaser  buys  on  the  faith  of 
such  affirmation,  it  is  an  express  warranty.  Polhemus  v.  Herman,  45 
Cal.  573. 

1T74.  One  who  sells  or  agrees  to  sell  an  instrument  Wftmnty. 
purporting  to  bind  any  one  to  the  performance  of  an  written 
act,  thereby  warrants  that  he  has  no  knowledge  of  any 
facts  which  tend  to  prove  it  worthless,  such  as  the  in- 
solvency of  any  of  the  parties  thereto,  where  that  is  ma- 
terial, the  extinction  of  its  obligations,  or  its  invalidity 
for  any  cause. 


1788.     When  property  is  sold  by  auction,  an  entry  Auctioneew 
made  by  the  auctioneer,  in  his  sale-book,  at  the  time  dmnofMi«. 
of  the  sale,  specifying  the  name  of  the  person  for  whom 
he  sells,  the  thing  sold,  the  price,  the  terms  of  sale,  and 
the  name  of  the  buyer,  binds  both  the  parties  in  the 
same  manner  as  if  made  by  themselves. 

1840.  The  liability  of  a  depositary  for  negligence  Limitation 
can  not  exceed  the  amount  which  he  is  informed  by  the  of  dS^£ 
depositor,  or  has  reason  to  suppose,  the  thing  deposited  SSi5?nce. 
to  be  worth. 

1914.    Whenever  a  loan  of  money  is  made,  it  is  pre-  lom.   pre- 

'  Qindd  to  !>• 

sumed  to  be  made  upon  interest,  unless  it  is  otherwise  <»  intereRt. 
expressly  stipulated  at  the  time  in  writing. 
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Interest 
defined. 


Legal  inter- 
rat 


OoinpuU- 
tlon. 


Intereit  on 
judgment. 


1915.  Interest  is  the  compensation  allowed  by  law  or 
fixed  by  the  parties  for  the  use,  or  forbearance,  or  d^ 
tention  of  money. 

1917.  Unless  there  is  an  express  contract  in  writing 
fixing  a  different  rate,  interest  is  payable  on  all  moneys 
at  the  rate  of  ten  per  cent,  per  annum,  after  they  be- 
come due  on  any  instrument  of  writing,  except  a  judg- 
ment, and  on  moneys  lent  or  due  on  any  settlement  of 
accounts,  from  the  day  on  which  the  balance  is  ascer- 
tained, and  on  moneys  received  to  the  use  of  another 
and  detained  from  him.  In  the  computation  of  interest 
for  a  period  less  than  a  year,  three  hundred  and  sixty 
days  are  deemed  to  constitute  a  year. 

Hate  of  intereft.  Clark  y.  Dannam,  July  T.  1873;  Atherton  t.  Fow- 
ler, July  T.  1873. 

A  party  cannot  recover  interest  at  a  conventional  rate,  unless  there 
is  an  agreement  in  writing.    Goldsmith  v.  Sawyer,  July  T.  1873. 

19520.  Interest  is  payable  on  judgments  recovered 
in  the  courts  of  this  State,  at  the  rate  of  seven  per 
cent,  per  annum,  and  no  greater  rate,  but  such  interest 
must  not  be  compounded  in  any  manner  or  form. 

194L  The  lessor  of  a  building  intended  for  the  oc- 
cupation of  human  beings  must,  in  the  absence  of  an 
agreement  to  the  contrary,  put  it  into  a  conditou  fit  for 
such  occupation,  and  repair  all  subsequent  dilapida- 
tions thereof,  which  render  it  untenantable,  except  such 
as  are  mentioned  in  section  nineteen  hundred  and 
twenty. 

When  lessee  1942.  If  withiu  a  reasonable  time  after  notice  to  the 
SJiiS^efc.  lessor,  of  dilapidations  which  he  ought  to  repair,  he 
neglects  to  do  so,  the  lessee  may  repair  the  same  him- 
self, where  the  costs  of  such  repairs  do  not  require  an 
expenditure  greater  than  one  month^s  rent  of  the  premi- 
ses, and  deduct  the  expenses  of  such  repairs  from  the 
rent,  or  the  lessee  may  vacate  the  premises,  in  which 
case  he  shall  be  discharged  from  further  payment  of 
rent,  or  performance  of  other  conditions. 
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1049.    Every  tenant  who  receives  notice  of  any  pro-  m^SJJ^jeUT- 
ceeding  to  recover  the  real  property  occupied  by  him,  2r?2d  ra 
or  the  possession  thereof,  must  immediately  inform  his  ***"*• 
landlord  of  the  same,  and  also  deliver  to  the  landlord 
the  notice,  if  in  writing,  and  is  responsible  to  the  land- 
lord for  all  damages  which  he  may  sustain  by  reason  of 
any  omission  to  inform  him  of  the  notice,  or  to  deliver 
it  to  him  if  in  writing. 

1959*    Liability  of  common  carrier  for  loss  or  injury  to  freight, 
considered.     Oakland  0.  M.  Co.  y.  Jennings,  Jnly  T.  1873. 

198L    An  employ6  must  substantially  comply  with  Employ©*, 
all  the  directions  of  his  employer  concerning  the  ser-  *''*'''' 
vice  on  which  he  is  engaged,  except  where  such  obedi- 
ence is  impossible  or  unlawful,  or  would  impose  new 
and  unreasonable  burdens  upon  the  employ^. 

1984.    An  employe  is  always  bound  to  use  such  skill  Must  um 
as  he  possesses,  so  far  as  the  same  is  required,  for  the 
service  specified. 

1988.     An  employe  who  has  any  business  to  transact  Profewc* 

•      .  .  to    omploj- 

on  his  own  account,  similar  to  that  instrusted  to  him  «»  inter- 
by  his  employer,  must  always  give  the  latter  the  pref- 
erence. 

2065  of  said  Code  is  repealed. 

2079.  Any  person,  other  than  the  master,  mate,  or  Baiv»g«. 
a  seaman  thereof,  who  rescues  a  ship,  her  appurten- 
ances or  cargo,  from  danger,  is  entitled  to  a  reasonable 
<5ompensation  therefor,  to  be  paid  out  of  the  property 
saved.  He  has  a  lien  for  such  claim,  which  is  regulated 
by  the  Title  on  Liens;  but  no  claim  for  salvage,  as 
such,  can  accrue  against  any  vessel,  or  her  freight,  or 
cargo,  in  favor  of  the  owners,  officers,  or  crew  of  an- 
other vessel  belonging  to  the  same  owners;  but  the 
actual  cost  at  the  time  of  the  services  rendered  by  one 
such  vessel  to  another,  when  in  distress,  are  payable 
through  a  general  average  contribution  on  the  property 
saved. 
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2096*  As  between  a  passenger  and  the  common  carrier,  proof  of 
occurrence  of  accident  is  prima  fade  proof  of  negligence  of  carrier. 
Yeomans  v.  Contra  Costa  S.  N.  Co.,  44  Cal.  72. 


ObligatlonB 
of  ctfrier 
when 

freight  not 
delivered. 


2120.  If,  for  any  reason,  a  carrier  does  not  deliver 
freight  to  the  consignee  or  his  agent  personally,  he 
must  give  notice  to  the  consignee  of  its  arrival,  and 
keep  the  same  in  safety,  upon  his  responsibility  as  a 
warehouseman,  until  the  consignee  has  had  a  reason- 
able time  to  remove  it.  If  the  place  of  residence  or 
business  of  the  consignee  be  unknown  to  the  carrier, 
he  may  give  the  notice  by  letter  dropped  in  the  nearest 
Post  Office. 


Carrier, 
how  exoner- 
nted  from 
liability. 


2121.  If  a  consignee  does  not  accept  and  remove 
freight  within  a  reasonable  time  after  the  carrier  has 
fulfilled  his  obligation  to  deliver,  or  duly  offered  to  ful- 
fill the  same,  the  carrier  may  exonerate  himself  from 
further  liability  by  placing  the  freight  in  a  suitable 
warehouse,  on  storage,  on  account  of  the  consignee, 
and  giving  notice  thereof  to  him. 


2122  of  said  Code  is  repealed. 

2 1 44>    The  lien  of  a  carrier  for  freight  is  lost  by  Yolontary  surren- 
der of  possession.     O'Bourke  y.  O'Connor,  39  Cal.  442. 


ObUgatlons 
of  carrier  of 
meaBages. 


2161.  A  carrier  of  messages  for  reward,  other  than 
by  telegi-aph,  must  deliver  them  at  the  place  to  which 
they  are  addressed,  or  to  the  person  for  whom  they  are 
intended.  Such  carrier,  by  telegraph,  must  deliver 
them  at  such  place  and  to  such  person,  provided  the 
place  of  address,  or  the  person  for  whom  they  are  in- 
tended, is  within  a  distance  of  two  miles  from  the  main 
office  of  the  carrier  in  the  city  or  town  to  which  the 
messages  are  transmitted,  and  the  carrier  is  not  re- 
quired, in  making  the  delivery,  to  pay  on  his  route  toll 
or  ferriage  ;  but  for  any  distance  beyond  one  mile  from 
such  office,  compensation  may  be  charged  for  a  messen- 
ger employed  by  the  carrier. 
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S2162.  A  carrier  of  messages  for  reward,  must  use  ^^^ 
great  care  and  diligence  in  the  transmission  and  deliy-  °^'^- 
ery  of  messages. 

2168.    Every  one  who  oflfers  to  the  public  to  carry  oommon 
persons,  property,  or  messages,  excepting  only  tele-  what.  ' 
graphic  messages,  is  a  common  carrier  of  whatever  he 
thus  offers  to  carry. 

2172.     A  common  carrier  must  start  at  such  time  and  MiutBtaH 
place  as  he  announces  to  the  public,  unless  detained  by 
accident  or  the  elements,  or  in  order  to  connect  with 
carriers  on  other  lines  of  travel. 


2174.     The  obligations  of  a  common  carrier  can  not  obugatioms 
be  limited  by  general  notice  on  his  part,  but  may  be  ed^     *" 
limited  by  special  contract. 

2176.  A  passenger,  consignor,  or  consignee,  by  ac-  written 
cepting  a  ticket,  bill  of  lading,  or  written  contract  for  clmier. 
carriage,  with  a  knowledge  of  its  terms,  assents  to  the 

rate  of  hire,  the  time,  place,  and  manner  of  delivery 
therein  stated ;  and  also  to  the  limitation  stated  therein 
upon  the  amount  of  the  carrier's  liability  in  case  prop- 
erty carried  in  packages,  trunks,  or  boxes,  is  lost  or  in- 
jured, when  the  value  of  such  property  is  not  named ; 
and  also  to  the  limitation  stated  therein  to  the  carrier's 
liability  for  loss  or  injury  to  live  animals  carried.  But 
his  assent  to  any  other  modification  of  the  carrier's 
obligations  contained  in  such  instrument  can  be  mani- 
fested only  by  his  signature  to  the  same. 

2177.  A  common  carrier  is  not  responsible  for  loss  when  not 
or  miscarriage  of  a  letter,  or  package  having  the  form  SJS?*  '*" 
of  a  letter,  containing  money  or  notes,  bills  of  exchafige, 

or  other  papers  of  value,  unless  he  be  informed  at  the 
time  of  its  receipt  of  the  value  of  its  contents. 
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hSS^I  2183.     A  common  carrier  must  deliver  every  passen- 

drffvOT^ii.  g^r's  l^iggfl-g®*  whether  within  the  prescribed  weight  or 
not,  immediately  upon  the  arrival  of  the  passenger  at 
his  destination;  and,  unless  the  vehicle  would  be  over- 
crowded  or  overloaded  thereby,  must  carry  it  on  the 
same  vehicle  by  which  he  carries  the  passenger  to  whom 
it  belonged,  except  that  where  luggage  is  transported 
by  rail,  it  must  be  checked  and  carried  in  a  regular 
baggage  car;  and  whenever  passengers  neglect  or  refuse 
to  have  their  luggage  so  checked  and  transported,  it  is 
carried  at  their  risk. 

2 194L*    ^  common  carrier  is  liable  as  an  insurer  against  loss.    Bo- 
hannan  v.  Hammond,  42  Cal.  227. 

2105'    When  loss  occnrs,  the  burden  of  proof  is  upon  the  carrier, 
to  show  that  it  resulted  from  one  or  other  of  the  accepted  cases.    Id. 

LiabiiitT  2196.     A   common  carrier  is  liable  for   delay  only 

for  ddft7a 

when  it  is  caused  by  his  want  of  ordinary  care  and  dili- 
gence. 

2107*    Liability  for  damages  to  cargo  of  vessel.     Bohannan  ▼. 
Hammond,  42  Gal.  227. 

Limitatiou  2200.  A  commou  carrier  of  gold,  silver,  platina,  or 
SrtthOTt"*'^  precious  stones,  or  of  imitations  thereof,  in  a  manufac- 
notice.  tured  or  unmanufactured  state;  of  timepieces  of  any  de- 
scription ;  of  negotiable  paper  or  other  valuable  writings; 
of  pictures,  glass  or  chinaware;  of  statuary,  silk,  or  laces ; 
or  of  plated  ware  of  any  kind,  is  not  liable  for  more  than 
fifty  dollars  upon  the  loss  or  injury  of  any  one  package 
of  such  articles,  unless  he  has  notice,  upon  his  receipt 
thereof,  by  mark  upon  the  package  or  otherwise,  of  the 
nature  of  the  freight;  nor  is  such  carrier  liable  upon 
any  package  carried  for  more  than  the  value  of  the  arti- 
cles named  in  the  receipt  or  the  bill  of  lading. 

Sale  of  2204.    If,  from  any  cause  other  than  want  of  ordi- 

^^^^^>r  nary  care  and  diligence  on  his  part,  a  common  carrier  is 
ftreighuge.    ^j^j^^^Jq  ^^  deliver  perishable  property  transported  by 

him,  aitd  collect  his  charges  thereon,  he  may  cause  the 
property  to  be  sold  in  open  market,  to  satisfy  his  lien 
for  freightage. 
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237  3-    The  owner  will  be  responsible  on  contracts  of  affreightment 
made  by  the  master.    Oakland  G.  M.  Go.  v.  Jennings,  July  T.  1873.  , 

2875.  The  master  of  a  ship,  during  a  voyage,  is  a  f^^^^Yw' 
general  agent  for  each  of  the  owners  of  the  cargo,  and 
has  authority  to  do  whatever  they  might  do  for  the 
preservation  of  their  respective  interests,  but  he  cannot 
sell  or  hypothecate  the  cargo,  except  in  the  cases  men- 
tioned in  this  Article. 

28T7.  The  master  of  a  ship  may  hypothecate  the  pow«i  of 
ship,  freightage  and  cargo,  and  sell  part  of  the  cargo,  to  hypotb. 
in  the  cases  prescribed  by  the  Chapters  on  Bottomery 
and  Bespondentia,  and  in  no  others,  except  that  the 
master  may  also  sell  the  cargo  or  any  part  of  it,  short 
of  the  port  of  destination,  if  found  to  be  of  such  perish- 
able nature,  or  in  such  damaged  condition  that  if  left 
on  board  or  reshipped,  it  wo  aid  be  entirely  lost,  or 
would  seriously  endanger  the  interests  of  its  owners. 

2885.    The  owner  of  a  ship  is  bound  to  pay  to  the  obugatiotis 
owner  of  her  cargo  the  market  value  at  the  time  of  arri-  owner  to 

owDor  of 

val  of  the  ship  at  the  port  of  her  destination,  of  that  cargo, 
portion  of  her  cargo  which  has  been  sold  to  enable  the 
master  to  pay  the  necessary  repairs  and  supplies  of  the 
ship. 

2305'  A  joint  eoniraot  to  fnmish  materials  and  perform  certain 
labor,  which  does  not  define  the  relations  of  the  persons  among  them- 
selves, nor  show  a  community  of  interest  in  the  profits  or  the  losses, 
does  not  by  legal  intendment  establish  a  partnership.  Smith  y.  Moy- 
nihan,  44  Gal.  53.  i 

24 1 1  •  ^he  obligations  of  copartners,  inter  sue,  whatever  may  be 
their  nature  and  extent,  refer  only  to  the  conduct  of  the  business  in 
which  the  firm  is  engaged.    McKenade  v.  Dickinson,  43  Gal.  119. 

2417*  Effect  of  one  of  several  partners  retiring  from  the  firm. 
Boss  Y.  Gomell,  46  Gal.  133. 

2462.     A  partner  authorized  to   act  in  liquidation,  what  part- 
may  indorse,  in  the  name  of  the  firm,  promissory  notes,   in  uquicu. 
or  other  obligations  held  by  the  partnership,  for  the 
purpose  of  collecting  the  same,  but  he  cannot  create 
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any  new  obligation  in  its  name,  or  revive  a  debt  against 
the  firm,  by  an  acknowledgment  when  an  action  there- 
on is  barred  under  the  provisions  of  the  Code  of  Civil 
Procedure. 

2466.  Except  as  otherwise  provided  in  the  next  sec- 
tion, every  partnership  transacting  business  in  this 
State  under  a  fictitious  name,  or  a  designation  not 
showing  the  names  of  the  persons  interested  as  partners 
in  such  business,  must  file  with  the  Clerk  of  the  county 
in  which  its  principal  place  of  business  is  situated,  a 
certificate  stating  the  names  in  full  of  all  the  members 
of  such  partnership  and  their  places  of  residence,  and 
publish  the  same  once  a  week  for  four  successive  weeks, 
in  a  newspaper  published  in  the  county,  if  there  be 
one,  and  if  there  be  none  in  such  county,  then  in  a 
newspaper  published  in  an  adjoining  county. 

2467.  A  commercial  or  banking  partnership,  estab- 
lished and  transacting  business  in  a  place  without  the 
United  States,  may,  without  filing  the  certificate,  or 
making  the  publication  prescribed  in  the  last  section, 
use  in  this  State  the  partnership  name  used  by  it  there, 
although  it  be  fictitious,  or  do  not  show  the  names  of 
the  persons  interested  as  partners  in  such  business. 

2468.  The  certificate  filed  with  the  Clerk,  as  pro- 
vided in  section  twenty-four  hundred  and  sixty-six, 
must  be  signed  by  the  partners,  and  acknowledged  be- 
fore some  officer  authorized  to  take  the  acknowledgment 
of  conveyances  of  real  property.  Where  the  partner- 
ship is  hereafter  formed,  the  certificate  must  be  filed, 
and  the  publication  designated  in  that  section  must  be 
made  within  one  month  after  the  formation  of  the  part- 
nership, or  within  one  month  from  the  time  designated 
in  the  agreement  of  its  members  for  the  commencement 
of  the  partnership ;  where  the  partnership  has  been 
heretofore  formed,  the  certificate  must  be  filed,  and  the 
publication  made  within  six  months  after  the  passage 
of  this  Act.     Persons  doing  business  as  partners  con- 
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trary  to  tlie  provisions  of  this  Article,  shall  not  maintain  oi"ftainre" 
any  action  upon  or  on  account  of  any  contracts  made  ^u^^  ^^' 
or  transactions  had  in  their  partnership  name,  in  any 
Court  of  this  State,  until  they  have  first  filed  the  cer- 
tificate and  made  the  publication  herein  required. 

52469.     On  every  change  in  the  members  of  a  part-  New  cer- 
nership  transacting  business  in  this  State  under  a  ficti-  required 
tigus  name,  or  a  designation  which  does  not  show  the  o?  pJuf»v. 
names  of  the  persons  interested  as  partners  in  its  busi- 
ness, except  in  the  cases  mentioned  in  section  twenty- 
four  hundred  and  sixty-seven,  a  new  certificate  must  be 
filed  with  the  County  Clerk,   and  a  new  publication 
made,  as  required  by  this  Article  on  the  formation  of 
such  partnership. 

2470.    Every  County  Clerk  must  keep  a  register  of  Regi..ter  uf 
the  names  of  firms  and  persons  mentioned  in  the  cer-  kept  by 
tificates  filed  with  him,  pursuant  to  this  Article,  enter-  cierk. 
ing  in  alphabetical  order  the  name  of  every  such  part- 
nership, and  of  each  partner  therein. 

25 1 1  -  Purchase  of  interest  in  mining  partnership  makes  par- 
chaser  a  partner.    Taylor  v.  Castle,  42  Cal.  369. 

Distinction  between  mining  partnerships  and  ordinary  partnerships. 
Jones  Y.  Clark,  42  Cal.  181.  Strict  partnership  in  mines  as  distin- 
goished  from  ''mining  partnership,"  so  called.  Decker  v.  Howell,  42 
Cal.  637. 

25 19.  A  managing  superintendent  cannot  bind  a  mining  partner- 
ship, except  upon  such  contracts  as  are  usual  and  necessary,  unless 
specially  authorized.    Jon^s  v.  Clark,  42  Cal.  181. 

The  rule  is  otherwise  as  to  strict  partnership  in  mine.  Decker  ▼. 
Howell,  42  Cal.  637. 

2548*  Insurance  of  treasure  in  hands  of  an  express  company 
shipped  on  vessels.    Wells  y.  Pacific  Ins.  Co.,  44  Cal.  397. 

2553.     Every  stipulation  in  a  policy  of  insurance  for  poucy  of 
the  paym:ent  of  loss,  whether  the  person  insured  has  or  \^en^M. 
has  not  any  interest  in  the  property  insured,  or  iimi  the 
policy  shall  be  received  as  proof  of  such  interest,  and 
every  policy  executed  by  way  of  gaming  or  wagering, 
is  void. 
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256 1  •    Life  insarauce ;  what  is  a  local  disease.    Scoles  y.  UmTeiBal 
Life  Ins.  Co.,  42  Gal.  525. 

2583.  Whenever  a  right  to  rescind  a  contract  of  in- 
surance is  given  to  the  insurer  by  any  provision  of  this 
chapter,  such  right  may  be  exercised  at  any  time  pre- 
vious to  the  commencement  of  an  action  ou  the  con- 
tract. 


2586-  Policies  of  insurance  are  written  contracts,  to  be  interpre- 
ted by  the  same  mles  which  apply  to  other  contracts,  and  to  be  en- 
forced according  to  the  intention  of  the  parties.  Wells  v.  Pacific  Ins. 
Co.,  44  Cal.  397. 

The  J'  are  to  be  construed  liberally  in  favor  of  insured.    Id. 


Warranty 
must  be  in 
policy. 


2605.  Every  express  warranty,  made  at  or  before 
the  execution  of  a  policy,  must  be  contained  in  the 
policy  itself,  or  in  another  instrument  signed  by  the 
insured,  and  referred  to  in  the  policy,  as  making  a  part 
of  it. 


Perform- 
ance ex- 
rueed. 


Return  of 
premium. 


2609.  When,  before  the  time  arrives  for  the  per- 
formance of  a  warranty  relating  to  the  future,  a  loss 
insured  against  happens,  or  performance  becomes  un- 
lawful at  the  place  of  the  contract,  or  impossible,  the 
omission  to  fulfill  the  warranty  does  not  avoid  the  policy. 

2611*    Cancellation  of  policy  for  non-payment  of  the  preminm. 
Bergson  y.  Builders'  Ins.  Co.,  38  (.'al.  541. 

2617.  A  person  insured  is  entited  to  a  return  of 
premium  paid,  as  follows : 

1.  To  the.  whole  premium,  if  no  part  of  his  interest 
in  the  thing  insured  be  exposed  to  any  of  the  perils 
insured  against ; 

2.  Where  the  insurance  is  made  for  a  definite  period 
of  time,  and  the  insured  surrenders  his  policy,  to  such 
proportion  of  the  premium  as  corresponds  with  the  un- 
expired time,  after  deducting  from  the  whole  premium 
any  chaim  for  loss  or  damage  under  the  policy  which 
has  previously  accrued. 
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2618.    If  a  peril  insured  against  has  existed,  and  the  when  re- 


turn not 

allowed. 


insurer  has  been  liable  for  any  period,  however  short, 
the  insured  is  not  entitled  to  return  of  premiums,  so 
far  as  that  particular  risk  is  concerned. 

52629.    An  insurer  is  not  liable  for  a  loss  caused  by  onST^i** 
the  willful  act  of  the  insured  ;  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  or  of  his  agents  or 
others. 

2633.    In  ease  of  loss  upon  an  insurance  ac^ainst  fire,  in«ircr 

■•"  ,  "  '     exonerated 

an  insurer  is  exonerated,  if  notice  thereof  be  not  mven  by  failure  to 

,  ^  glv»>  notice 

to  him  by  some  person  insured,  or  entitled  to  the  benefit  ^t  loee. 
of  the  insurance,  without  unnecessary  delay. 

When  the  policy  proyides  that  the  loss  shall  be  estimated  when  it 
accrues,  and  be  paid  sixty  days  after  due  notice  and  proof,  the  company 
is  not  bound  to  pay  till  sixty  days  after  such  notice  and  proof.  Doyl^ 
T.  PhoiDix  Ins.  Go.  44  Cal.  264. 

2642.    In  case  of  double  insurance,  the  several  in-  DouWe 

Til  -I  1  #Ti  Insurance, 

surers  are  liable  io  pay  losses  thereon  as  follows  :  JJ^SJ^*"* 

1.  In  fire  insurance,  each  insurer  must  contribute 
ratably  towards  the  loss,  without  regard  to  the  dates  of 
the  several  policies  ; 

2.  In  marine  insurance,  the  liability  of  the  several 
insurers  for  a  total  loss,  whether  actual  or  constructive, 
where  the  policies  are  not  simultaneous,  is  in  the  order 
of  the  dates  of  the  several  policies  :  no  liability  attach- 
ing to  a  second  or  other  subsequent  policy  except  as  to 
the  excess  of  the  loss  over  the  amount  of  all  previous 
policies  on  the  same  interest.  If  two  or  more  policies 
bear  date  upon  the  same  day^  they  are  deemed  to  be 
simultaneous,  and  the  liability  of  insurers  on  simul- 
taneous policies,  is  to  contribute  ratably  with  each 
other.  The  insolvency  of  any  of  the  insurers  does  not 
affect  the  proportionate  liability  of  the  other  insurers. 
The  liability  of  all  insurers  on  the  same  marine  interest 
for  a  partial  or  average  loss,  is  to  contribute  ratably. 
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2681.  In  every  marine  insurance  upon  a  ship  or 
freight,  or  freightage,  or  upon  anything  which  is  the 
subject  of  marine  insuirance,  a  warranty  is  implied  that 
the  ship  is  seaworthy. 

2683.  An  implied  warranty  of  seaworthiness  is  com- 
plied with  if  the  ship  be  seaworthy  at  the  time  of  the 
commencement  of  the  risk,  except  in  the  following 
cases  : 

1.  When  the  insurance  is  made  for  a  specified  length 
of  time,  the  implied  warranty  is  not  complied  with  un- 
less the  ship  be  seaworthy  at  the  commencement  of 
every  voyage  she  may  undertake  during  that  time  ;  and, 

2.  When  the  insurance  is  upon  the  cargo,  which,  by 
the  terms  of  the  policy  or  the  description  of  the  voyage, 
or  the  established  custom  of  the  trade,  is  to  be  tran- 
shipped at  an  intermediate  port,  the  implied  warranty 
is  not  complied  with,  unless  each  vqissel  upon  which  the 
cargo  is  shipped  or  transhipped,  be  seaworthy  at  the 
commencement  of  its  particular  voyage. 

2707.  When  a  ship  is  prevented,  at  an  intermediate 
port,  from  completing  the  voyage,  by  the  perils  insured 
against,  the  master  must  make  every  exertion  to  pro- 
cure, in  the  same  or  a  contiguous  port,  another  ship, 
for  the  purpose  of  conveying  the  cargo  to  its  destina- 
tion ;  and  the  liability  of  a  marine  insurer  thereon  con- 
tinues after  they  are  thus  reshipped. 

2710  of  said  Code  is  repealed. 


Avenge 
loea. 


2711.  Where  it  has  been  agreed  that  an  insurance 
upon  a  particular  thing  or  class  of  things  shall  be  free 
from  particular  average,  a  marine  insurer  is  not  liable 
for  any  particular  average  loss  not  depriving  the  insured 
of  the  possession,  at  the  port  of  destination,  of  the 
whole  of  such  thing,  or  class  of  things,  even  though  it 
become  entirely  worthless,  but  he  is  liable  for  his  pro- 
portion of  all  general  average  loss  assessed  upon  the 
thing  insured. 
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27152.     A.n  ineurance  confined  in  terms  to  an  actual  ]^™°*^ 
total  loss,  does  not  cover  a  constructive  total  loss,  but  **^**^  ***"• 
covers  any  loss  wbich  necessarily  results  in  depriving 
the  insured  of  the  possession,  at  the  port  of  destination, 
of  the  entire  thing  insured. 

2745.  Where  a  person  insured  by  a  contract  of  contrfba- 
marine  insurance  has  a  demand  against  others  for  con-  logatioo 
tribution,  he  may  claim  the  whole  loss  from  the  insurer, 
subrogating  him  to  his  own  right  to  contribution.  But 
BO  such  claim  can  be  made  upon  the  insurer  after  the 
separation  of  the  interests  liable  to  contribution,  nor 
when  the  insured,  having  the  right  and  opportunity  to 
enforce  contribution  from  others,  has  neglected  or 
waived  the  exercise  of  that  right. 

2752  of  said  Code  is  repealed. 

2753<  Where  the  policty  of  fire  insurance  upon  goods  in  a  store 
prohibited  the  use  of  any  burning  fluid  or  chemical  oils,  and  a  subse- 
quent clause  expressly  permitted  the  use  of  kerosene  oils  for  lights  in 
dwellings:  Held,  that  the  use  of  kerosene  oil  in  the  store  rendered  the 
policy  null  and  void.    Andrews  v.  Pratt,  44  Cal.  309. 


2773.     An  agreement  to  indemnify  a  person  against  indemmtr 
an  act  thereafter  to  be  done,  is  void,  if  the  act  be  known  future 
by  such  person  at  the  time  of  doing  it,  to  be  unlawful,   a^void. 


2889.     Performance  of  the  principal  obligation,  or  surety 

«•  #  1  f  11  1  •i-i*        exonerated 

an  oner  of  such  performance,  duly  made  as  provided  m  by  perform- 

^  '  ./  X  anceorolfer 

this  Code,'  exonerates  a  surety.  of  perform- 

2913.    The  voluntary  restoration  of  property  to  its  Bestontion 
owner  by  the  holder  of  a  lien  thereon,  dependent  upon  Si^rjSSS 
possession,  extinguishes  the  lien  as  to  such  property,  «»^«°- 
unless  otherwise  agreed  by  the  parties,  and  extinguishes 
it,  notwithstanding  any  such  agreement,  as  to  creditors 
of  the  owner  and  persons  subsequently  acquiring  a  title 
to  the  property,  or  a  lien  thereon,  in  good  faith,  and  for 
a  good  consideration. 

875 


1 

I 


§§2920-2934 


Civil  Code,  1873-4. 


Transfer  of 
Interest 
when 
deemed  a 
mortgage. 


2920*    The  exiBtence  of  a  debt,  an  obligation  to  pay  money,  is 
seutial  to  the  existence  of  a  mortgage.     Henley  v.  HotaKng,  41  Cal.  29. 

Mortgage  a  mere  security.  Jackson  v.  Lodge,  36  Cal.  28;  Mack  ▼« 
Welzlar,  39  Cal.  247;  Carpentier  v.  Brenham,  40  Oal.  221. 

2924.  Every  transfer  of  an  interest  in  property, 
other  than  in  trust,  made  only  as  a  security  for  the  per- 
formance of  another  act,  is  to  be  deemed  a  mortgage, 
except  when  in  the  case  of  personal  property  it  is  ae- 
.  companied  by  actual  change  of  possession,  in  which 
case  it  is  deemed  a  pledge. 

Deed  as  a  mortgage.     Davenport  v.  Tnrpin,  43  Gal.  697. 

A  tmst  deed  of  real  estate,  taken  by  a  person  who  loans  money  to  the 
owner,  defeasible  on  payment  of  the  debt,  is  something  more  tlian  a 
mortgage.    Fuquay  v.  Stickney,  41  Cal.  583. 

Parties  may  buy  lands  in  satisfaction  of  a  debt,  and  contract  to  re- 
convey,  upon  the  payment  of  a  sum  certain,  without  any  intention  that 
the  transaction  should  create  a  mortgage.  Henley  v.  Hotaling,  41  Cal. 
22. 

Conveyance  to  secure  advances.    Pnrdy  v.  Bnllard,  41  Cal.  444. 

2925-  To  convert  an  absolute  deed  into  a  mortgage,  something 
more  must  be  shown  than  a  reservation  of  ihe  right  to  repurchase. 
Henley  v.  Hotaling,  41  Cal.  22. 

The  test  by  which  to  determine  whether  the  transaction  is  a  mortgage 
or  a  defeasible  sale,  is  the  fact  whether  or  not  there  is  a  subsisting,, 
continuing  debt  from  the  grantor  to  the  grantee.  Farmer  v.  Grose,  42 
Cal.  169. 

When  a  deed  with  agreement  to  sell  back  is  not  a  mortgage.  Page  v. 
Vilhac,  42  Cal.  75, 


Subse- 
quently 
acquired 
title  Inures 
to  mort- 
gagee. 


2929-    Mortgagor  cannot  affect  subsequent  incumbrancer.    Wood 
v.  Goodfellow,  43  CaK  187. 

2930.  Title  acquired  by  the  mortgagor  subsequent 
to  the  execution  of  the  mortgage,  inures  to  the  mort- 
gagee as  security  for  the  debt  in  like  manner  as  if  ac* 
quired  before  the  execution. 

Title  acquired  by  mortgagor  feeds  his  prior  mortgage.    Christy  v. 
Dana,  42  Cal.  175. 


secoid  of         2934.     An  assignment  of  a  mortgage  may  be  recorded 
Sf^rt^  in  like  manner  as  a  mortgage,  and  such  record  operates 
**  °*^  **■      as  notice  to  all  persons  subsequently  deriviig  title  to 
the  mortgage  from  the  assignor. 
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2935.  When  the  mortgage  is  executed  as  security  J^[^  tJ* 
for  mouey  due,  or  to  become  due,  on  a  promissory  note,  ™<»^ft»«<>'- 
bond,  or  other  instrument,  designated  in  the  mo^age, 
the  record  of  the  assignment  of  the  mortgage  is  not,  of 
itself,  notice  to  a  mortgagor,  his  heirs  or  personal  rep- 
resentatives, so  as  to  invalidate  any  payment  made  by 
them,  or  either  of  them,  to  the  person  holding  such 
note,  bond,  or  other  instrument. 

2930*  Assignment  of  an  indebtedness  transfers  likewise  the  se- 
onxity.    Hurt  v,  Wilson,  38  Cftl.  263. 

2987  of  said  Code  is  repealed. 

This  section  held  to  conflict  with  sections  1213,  1214,  1215,  relating 
to  Tbanbfkbs,  to  which  this  subject  more  properly  belongs,  and  that 
the  provisions  of  these  sections  muit  prevail.  Odd  Fellows  Savings 
Bank  v.  Banton,  Oct.  T.  1873. 

52941.  When  any  mortgage  has  been  satisfied,  the  Duty  of 
mortgagee  or  his  assignee  must  immediately,  on  demand  ^n^Slty 
of  the  mortgagor,  execute  and  deliver  to  him  a  certificate  mortm*- 
of  the  discharge  thereof,  and  must,  at  the  expense  of 
the  mortgagor,  acknowledge  the  execution  Ihereof  so  as 
to  entitle  it  to  be  recorded,  or  he  must  enter  satisfac- 
tion, or  cause  satisfaction  of  such  mortgage  to  be  en- 
tered of  record;  and  any  mortgagee,  or  assignee  of  such 
mortgage,  who  refuses  to  execute  and  deliver  to  the 
mortgagor  the  certificate  of  discharge,  and  to  acknowl- 
edge the  execution  thereof,  or  to  enter  satisfaction  or 
cause  satisfaction  to  be  entered  of  the  mortgage,  as  pro- 
vided in  this  Chapter,  is  liable  to  the  mortgagor,  or  his 
grantee  or  heirs,  for  all  damages  which  he  or  they  may 
sustain  by  reason  of  such  refusal,  and  also  forfeit  to 
him  or  them  the  sum  of  one  hundred  dollars. 

2949,  52951  of  said  Code  are  repealed. 

2952.  Mortgages  of  real  property  may  be  acknowl-  Beooid  of 
edged  or  proved,  certified  and  recorded  in  like  manner  "**^*«** 
and  with  like  effect,  as  grants  thereof. 

Odd  Fellows  Savings  Bank  v.  Banton,  Oct.  T.  1873. 
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2956-  Instrament  conBtrued  to  be  a  chattel  mortgage.  Wrighl  v. 
Boss,  36  Cal.  414. 

^arfom.*''        3001.    Before  property  pledged  can  be  sold,  and 
STbefSw'  after  performance  of  the  act  for  which  it  is  security  is 
5^^ge.        ^^®>  *^®  pledgee  must  demand   performance  thereof 
from  the  debtor,  if  the  debtor  can  be  found. 

3005>  '^^^  qnesiion  whether  a  sale  of  mining  stock,  made  in  the 
Board  of  Brokers,  is  a  sale  at  public  auction,  such  as  a  pledge  is  au- 
thorized to  make,  upon  default  being  made  by  the  pledgor,  not  decided. 
Child  Y.  Hugg,  41  Cal..  519. 


Kighte  of 
pledgee  on 
eale  of 
plfdge. 


Place  of 
payment 
not  speci* 
fled. 


Implied 
warranty  of 
Indorsor. 


3008.  When  property  pledged  is  sold  by  order  of 
the  pledgor  before  the  claim  of  the  pledgee  is  due,  the. 
latter  may  retain  out  of  the  proceeds  all  that  can  pos- 
sibly become  due  under  hin  claim  until  it  becomes  due. 

3095*  A  pass-book  of  a  depositor  in  a  bank  is  not  a  negotiable 
instrument.    Witte  v.  Vincenot,  43  Cal.  325. 

3100.  A  negotiable  instrument  which  does  not 
specify  a  place  of  payment,  is  payable  at  the  residence 
or  place  of  business  of  the  maker,  or  wherever  he  may 
be  found. 

3116.  Every  indorser  of  a  negotiable  instrument, 
unless  his  indorsement  is  qualified,  warrants  to  every 
subsequent  holder  thereof,  who  is  not  liable  thereon  to 

him: 

1.  That  it  is  in  all  respects  what  it  purports  to  be; 

2.  That  he  has  a  good  title  to  it ; 

3.  Th'.t  the  signatures  of  all  prior  parties  are  bind- 
ing upon  them; 

4.  Taat  if  the  instrument  is  dishonored,  the  indorser 
will,  ujf^on  notice  thereof  duly  given  to  him,  or  without 
notice,  where  it  is  excused  by  law,  pay  the  same  with 
interest,  unless  exonerated  under  the  provisions  of 
sections  thirty-one  hundred  and  eighty-nine,  thirty-two 
hun  Ired  and  thirteen,  thirty-two  hundred  and  forty- 
eig^t,  or  thirty-two  hundred  and  fifty-five. 

r  udertakiuf{  of  holder  on  presenting  check  for  payment.  Bedington 
V.  Yoodfl,  45  Cal .  406. 
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8121  of  said  Code  is  repealed. 

3131.  Presentment  of  a  negotiable  instrument  for  Pwaenv 
payment,  when  necessary,  must  be  made  as  follows,  as  nuMie. 
nearly  as  by  reasonable  diligence  it  is  practicable': 

1st.  The  instrument  must  be  presented  by  the 
holder; 

2d^  The  instrument  must  be  presented  to  the  prin- 
cipal debtor,  if  he  can  be  found  at  the  place  whore  pre- 
sentment should  be  made;  and  if  not,  then  it  must  be 
presented  to  some  other  person  having  charge  thereof, 
or  employed  therein,  if  no  one  can  be  found  there; 

3d.     An  instrument  which  specifies  a  place  fo^  it^ 
payment,    must  be  presented  there;  and  if  the  p5|ce% 
specified  includes  more  than  one  house,  then  at  the 
place  of  residence  or  business  of  the  principal  debtor, 
if  it  can  be  found  therein; 

4th.     An  instrument  which  does  not  specify  a  place  . . 

for   its  payment,   must  be  presented  at  the  place  pi  ■  ,  .. 

residence  or  business  of  the  principal  debterrWwher-  V    > 
ever  he  may  be  found,  at  th©~option  of  fiie  pres^ntor;  ; 

and,  ;$r'     ^    ^; 

5th.  The  instrument  must  be  presented  upon  the^>,  .. 
day  of  its  maturity,  or,  if  it  be  payable  on  demand,ji^ 
may  be  presented  upon  any  day.  It  must  l^e  presenfi^d 
within  reasonable  hours;  and,  if  it  be  pj.yable  at  a 
banking  house,  within  the  usual  banking  hVurs  of  the 
vicinity,  but,  by  the  consent  of  the  person  \o  whom  it 
should  he  presented,  it  may  be  presented  at^any  hour 
of  the  day; 

6th.  If  the  principal  debtor  have  no  placebf  busi- 
ness, or  if  his  place  of  business  or  residence  lannot, 
with  reasonable  diligence,  be  ascertained,  presentment 
for  payment  is  excused. 

3132,  Coneult  generally  Simpson  v.  Pacific  M.  L.  Ins. 
Cal.  139. 
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Bill  where 
pliable. 


3're8«ni- 
ment  for 
•oceptance, 
bo^  made. 


What  1MV 
«eptaiice 
•dmite. 


V.   _ 


3165  of  said  Godq  is  repealed. 

3176.     A  bill  of  exchange  is  payable  : 

1st.  At  the  place  where,  by  its  terms,  it  is  made 
payable  ;  or, 

2d.  If  it  specify  no  place  of  payment,  then  at  the 
place  to  which  it  is  addressed  ;  or, 

3d.  If  it  be  not  addressed  to  any  place,  then  at  the 
place  of  residence  or  business  of  the  drawee,  or  wher- 
ever he  may  be  found. 

If  the  drawee  has  no  place  of  business,  or  resi- 
dence [cannot]  with  reasonable  diligence  be  ascer- 
tained, presentment  for  payment  is  excused,  and  the 
bill  may  be  protested  for  non-payment. 

3186.  Presentment  for  acceptance  must  be  made  in 
the  following  manner,  as  nearly  as  by  reasonable  dili- 
gence it  is  practicable  : 

1st.  The  bill  must  be  presented  by  the  holder  or  his 
agent ; 

2d.  It  must  be  presented  on,,  a  business  day,  and 
within  reasonable  hours ; 

3d.  It  must  be  presented  to  the  drawee,  or,  if  he  be 
absent  from  his  place  of  residence  or  business,  to  some 
person  having  charge  thereof,  or  employed  therein  ;  and, 

4th.  The  drawee,  on  such  presentment,  may  post- 
pone his  acceptance  or  refusal  until  the  next  day.  ^  If 
the  drawee  have  no  place  of  business,  or  if  his  place  of 
business  or  residence  cannot,  with  reasonable  diligence, 
be  ascertained,  presentment  for  acceptance  is  excused, 
and  the  bill  may  be  protested  for  non-acceptance. 

3199.  The  acceptance  of  a  bill  of  exchange  admits 
the  signature  of  the  drawer,  but  does  not  admit  the 
signature  of  any  indorser  to  be  genuine. 

3fd  1 3*  Whether  a  delay  of  nine  days  by  the  drawee,  in  demanding 
repayment  of  the  holder,  constitutes  such  laches  un  the  part  of  the 
drawee  as  will  defeat  the  action— query  ?  (See  facts.)  Bedingtont. 
Woods,  45  Gal.  406. 

3234*  Subd.  4.  Damages  on  foreign  bills  drawn  or  negotiated 
within  this  State.    Pratalougo  y.  Larco,  Jan.  T.  1874. 
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% 
■ 

3262  of  said  Code  is  repealed*  ,, 

3288*    Interest  by  way  of  damages.    Pujol  v.  MoKinlay,  42  Gal. 
569. 


8300.     For  the  breach  of  an  obligation  arising  from   ^^'Ji 


of 
on 


contract,  the  measure  of  damages,  except  where  other-  ^^^t' 
wise  expressly  provided  by  this  Code,  is  the  amount 
-which  will  compensate  the  party  aggrieved  for  all  the 
detriment  proximately  caused  thereby,  or  which  in  the 
ordinary  course  of  things,  would  be  likely  to  result 
therefrom. 

Breach  of  contract  to  furnish  freight.  Utter  y.  Chapman,  43  Gal. 
279.    Contract  to  form  partnership.    PoweU  v.  Maguire,  43  Gal.  11. 

3336.    The  detriment  caused  by  the  wrongful  conver-  conversioii. 

.  «  J  .      .  Ill  measure  of 

sion  of  personal  property  is  presumed  to  be  :  dAin»ge8. 

1st.  The  value  of  the  property  at  the  time  of  the 
conversion,  with  the  interest  from  that  time  ;  and, 

2d.  A  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  property. 

The  owner  of  personal  property  which  has  been  wrongfuUy  convert- 
ed, is  ordinarily  entitled  to  recover  his  specific  property  or  its  value. 
Atkins  V.  Gamble,  42  Gal.  86. 

Interest  by  way  of  damages.    Pujol  v.  McKinlay,  42  Gal.  559. 

3356.    For  the  purpose  of  estimating  damages^  the  vaiuenf 
value  of  an  instrument  in  writing  is  presumed  to  be  acJlm." 
equal  to  that  of  the  property  to  which  it  entitles  its 
owner. 

3380.    Any  person  having  the  possession  or  control  owner  msy 
of  a  particular  article  of  personal  property,  of  which  specific 
he  is  not  the  owner,  may  be  compelled  specifically  to 
deliver  it  to  the  person  entitled  to  its  immediate  pos- 
session. 

3384.  Except  as  otherwise  provided  in  this  Article,  spediioper. 
the  specific  performance  of  an  obligation  may  be  com-  w™°^- 
pelled.  **"**• 

Consult  generally  Steele  v.  Branch,  40  Gal-  4;  Englander  v.  Rogers, 
41  Gal.  420;  Marshall  v.  Caldwell,  41  Gal.' 611;  Vance  v.  Pena,  41  Gal. 
686;  Grey  v.  Tubbs,  43  Gal.  359;  Mobs  v.  Atkinson,  44  Gal.  3     Execu- 
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tory  contract  of  sale  of  wife's  separate  property.  Love  t.  Watkins,  40 
Cal.  547.  Parol  contract  for  sale  of  land.  King  v.  Meyer,  35  Gal.  646. 
Contract  for  execntion  of  lease.  McCarger  v.  Rood,  Oct.  T.  1873. 
Right  defeated  by  delay.    Thome  t.  Hammond,  Oct.  T.  1873. 

3387«  Jurisdiction  to  decree  specific  performance  does  not  tarn 
at  all  upon  the  question  whether  the  contract  relates  to  real  or  to  per- 
sonal property,  but  whether  the  breach  admits  of  adequate  comjienaa- 
tion  in  damages.     Senter  t.  Davis,  38  Cal.  45U. 

3388.  An  executory  contract  can  be  enforced,  if  signed  by  the 
vendor  alone.    Yassault  v.  Edwards,  43  Cal.  459. 

8385^  8393,  3453,  3454,  3455,  3456  of  said  Code  are 
repealed. 

3391.  Snbd.  3.  The  agreement  must  be  one  which  in  all  its 
features  appeals  to  the  judicial  discretion,  as  having  been  obtained 
without  any  intermixture  of  unfairness.    Brack  v.  Tucker,  42  CaL  347. 

3423.  Consult  generally  Cowell  v.  Martin,  43  Cal.  605;  Logan  v. 
Hale,  42  Cal.  6i5;  Audiews  v.  Pratt,  44  Cal.  309;  Moore  v.  Massini,  43 
CaL  389. 

iz^miction,       34523.    An  iujuncfcion  cannot  be  granted  : 
Zimred,  Ist.     To  staj  a  judicial  proceeding  pending  at  the 

commencement  of  the  action  in  which  the  injunction  is 
demanded,  unless  such  restraint  is  necessary  to  prevent 
a  multiplicity  of  such  proceedings; 

2d.  To  stay  proceedings  in  a  Court  of  the  United 
States; 

3d.  To  stay  proceedings  in  another  State  upon  a 
judgment  of  a  Court  of  that  State; 

4th.  To  prevent  the  execution  of  a  public  statute, 
by  officers  of  the  law,  for  the  public  benefit; 

5th.  To  prevent  the  breach  of  a  contract,  the  per- 
formance of  which  would  not  be  specifically  enforced; 

6th.  To  prevent  the  exercise  of  a  public  or  private 
office,  in  a  lawful  manner,  by  the  person  in  possession ; 

7th.  To  prevent  a  legislative  act  by  a  municipal  cor- 
poration. 
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3457.    An  assignment  for  the  benefit  of  creditors  is  ^^' 
void  against  any  creditor  of  the  assignor  not  assenting  ^^®°  ^**- 
thereto,  in  the  following  cases: 

Ist.  If  it  give  a  preference  of  one  debt  or  class  of 
debts  over  another; 

2d.  If  it  tend  to  coerce  any  creditor  to  release  or 
compromise  his  demand; 

3d.  If  it  provide  for  the  payment  of  any  claim  known 
to  the  assignor  to  be  false  or  fraudulent,  or  for  the  pay- 
ment of  more  upon  any  claim  than  is  known  to  be  justly 
due  from  the  assignor; 

4th.  If  it  reserve  any  interest  in  the  assigned  prop- 
erty, or  in  any  part  thereof,  to  the  assignor,  or  for  his 
benefit,  before  all  his  existing  debts  are  paid ; 

5th.  If  it  confer  upon  the  assignee  any  power  which, 
if  exercised,  might  prevent  or  delay  the  immediate  con- 
version of  the  assigned  property  to  the  purposes  of  the 
trust; 

6th.  If  it  exempt  him  from  liability  for  neglect  of 
duty  or  misconduct. 

3479.  Anything  which  is  injurious  to  health,  or  is  ^2i?°^** 
indecjnt  or  offensive  to  the  senses,  or  an  obstruction  to 

the  free  use  of  property,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  or  unlawfully  ob- 
structs the  free  passage  or  use,  in  the  customary  man- 
ner, of  any  navigable  lake,  or  river,  bay,  stream,  canal, 
or  basin,  or  any  public  park,  square,  street,  or  highway, 
is  a  nuisance. 

Snbd.  3.    The  obstraction  of  a  public  highway  is  a  common  naittance. 
L.  T.  Co.  V.  S,  &  W.  W.  R.  Co..  41  Cal.  562. 

3480.  A  public  nuisance  is  one  which  affects  at  the  pabuc 
same  time  an  entire  community  or  neighborhood,  or  '^^"•****- 
any  considerable  number  of  persons,  although  the  ex- 
tent of  the  annoyance  or  damage  inflicted  upon  indi- 
viduals may  be  unequal. 

3484*  ^  party  is  not  limited  to  his  action  to  abate  the  nnisance, 
bat  may  sne  to  recover  damages.    WiU  v.  Sinkwitz,  41  Cal.  588. 
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3932*  Where  the  grantee  sells  the  property,  the  grantor  may  af- 
firm the  sale  and  sae  for  the  overplus,  after  payment  of  mortgage  debt. 
Wilbar  t.  Sanderson,  43  Gal.  496. 

All  provisions  of  law  inconsistent  with  the  provisions 
of  this  Act  are  hereby  repealed,  but  no  rights  acquired 
or  proceedings  taken  under  the  provisions  repealed, 
shall  be  impaired  or  in  any  manner  affected  by  this 
repeal;  and  whenever  a  limitation  or  period  of  time  is 
prescribed  by  such  repealed  provisions  for  acquiring 
a  right  or  barring  a  remedy,  or  for  any  other  purpose, 
has  begun  to  run  before  this  Act  takes  effect,  and  the 
same  or  any  other  limitation,  is  prescribed  by  this  Act, 
the  time  of  limitation  which  shall  have  run  when  this 
Act  takes  effect  shall  be  deemed  part  of  the  time  pre> 
scribed  by  this  Act. 

With  relation  to  the  laws  passed  at  the  present  ses- 
sion of  the  Legislature,  this  Act  must  be  construed 
as  though  it  had  been  passed  at  the  first  day  of  the 
present  session,  if  the  provisions  of  any  law  passed  at 
the  present  session  of  the  Legislature  contravenes  or  is 
inconsistent  with  the  provisions  of  this  Act,  the  pro- 
visions of  such  law  must  prevail. 

This  Act  shall  take  effect  on  the  first  day  of  July, 
one  thousand  eight  hundred  and  seventy-four. 

Approved  M^rch  30th,  1874. 
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